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QUESTIONS PRESENTED 


1. Where the defendant is charged with fraud and the 
plaintiff proves a fiduciary relationship between the plain- 
tiff and defendant, does the burden of proof on the issue 
of fraud shift to the defendant and remain with the defend- 
ant to the end of the case, or does proof of a fiduciary 
relationship merely create a presumption of fraud and 
shift to the defendant only the burden of going forward 
with the evidence, and the burden of proof on the issue of 
fraud remain with the plaintiff throughout the case? 


2. Where the issue is alleged fraud on the part of the 
defendant and he introduces testimony of admissions 
against interest made by the person alleged to have been 
defrauded, and the latter person is deceased, are written 
and verbal declarations of such decedent, made at differ- 
ent times, different places and to different persons than 
his admissions against interest but about the same sub- 
ject matter as his admissions against interest, admissible 
in rebuttal for any purpose, or should they be excluded as 
hearsay and self-serving declarations and/or as not con- 
stituting rebuttal? 
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The Facts Material to the Consideration of the 
District Court’s Ruling That the Burden of 
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ant (Appellant) 
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District Court’s Rulings in Relation to the Ad- 
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(Appellee Helms) in Rebuttal 


Statement of Points 


Summary of Argument 
Argument 
1. The District Court Erred in Ruling That the 


Burden of Proof on the Issue of Fraud Was on 
the Defendant (Appellant) 


(a) It Is Established by the Decisions of This 
Court That Actual Fraud or Frand in Fact 
Can Never Be Presumed But Must Always Be 
Proved by the Party Who Alleges It by Clear 
and Convincing Evidence That Is Unequivocal 


The Fiduciary Relationship, if It Existed, Had 
No Greater Effect Than to Create a Presump- 
tion of Fraud and Shift to the Defendant 
(Appellant) the Burden of Going Forward 
With the Evidence, and the Burden of Proof 
on the Issue of Fraud Remained With the 
ee (Appellee Helms) Throughout the 
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IN THE 


United States Court of Appeals 


For tae District or Cotums1a Circourr 
No. 14,881 


Raymonp F. Duckwortu, Appellant, 


Vv. 


4 Raz E. Heras, Administratrix of the Estate of Charles W. 


Easterday, Deceased, et al., Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


——— 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


» This is an appeal from a judgment in favor of the 

appellee Rae E. Helms, Administratrix of the estate of. 
” Charles W. Kasterday, deceased (plaintiff below), based 
> on findings of fact at the close of all the evidence in an. 
, action for cancellation of a stock purchase agreement be- 

tween appellant and the decedent Easterday whereby the 
Y survivor would purchase the other’s stock in the event of 
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his death. (JA 4-18, 238-241, and 246) The District Court 
had jurisdiction under Sections 11-301 and 11-306 of the 
District of Columbia Code, 1951 Edition. (JA 4) This 
Court has jurisdiction under Section 1291, Title 28, of the 
United States Code Annotated. 


STATEMENT OF THE CASE 
Parties 

Appellant is the surviving party to a stock purchase 
agreement between him and Charles W. Easterday, de- 
ceased, whereby it was agreed that the survivor would 
purchase the decedent’s stock of the Easterday-Duckworth 
Roofing Company for $10.00 per share; ‘provided, how- 
ever, that such sale and purchase price may, from time to 
time, be re-determined and changed in the following man- 
ner: °® @ @99 


The appellee Rae E. Helms is the administratrix of the 
estate of Charles W. Easterday, deceased. 


The appellee National Bank of Washington is the succes- 
sor to Hamilton National Bank of Washington which was 
the trustee named in the stock purchase agreement between 
the appellant and decedent, Easterday, and it was the 
depository of the respective certificates of stock of the 
appellant and decedent, Easterday. 


The Issue 


The issue is whether the appellant was guilty of fraud 
in the inducement of the stock purchase agreement between 
him and the decedent, Easterday; that is to say, did he 
have at the time the stock purchase agreement was en- 
tered into a secret intent not to participate in good faith 
in any request by Easterday to change the sale and pur- 
chase price of $10.00 per share in the manner prescribed 
in the stock purchase agreement between them? 
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| The Facts Material to the Consideration of the District Court's Ruling 
That the Burden of Proof on the Issue of Fraud Was on the 
Defendant (Appellant). 


At the close of the plaintiff’s case in chief, the follow- 
ing occurred: (JA 59-64) 


“Mr. Hilland: If your Honor please, on behalf of the 
Defendant Duckworth, I move to dismiss the complaint 
on the ground that the evidence does not make out a 
prima facie case. 

The Court: Mr. Hilland—— 

Mr. Hilland:The charge here, your Honor, is fraud 
in the inducement of this contract of May 20, 1948, and 
they have offered no evidence whatever of the facts 
and circumstances leading up to the contract. In other 
words, they have not shown any evidence in support of 
the inducement of the contract; none, whatever. There 
is not a scintilla of evidence tending to show any fraud. 

The Court: Mr. Hilland, in normal circumstances, I 
would be inclined to agree with you but the Court of 
Appeals has, in my opinion, shifted the burden of 
proof in this case to the defendants. They have found 
from the pleadings and the matter that has been offered 
in evidence, that it raises a sufficient case of fraud to 
put the burden on the Defendant, and that is the law of 
the case and I am bound by it. 


* * ay * * * * * * 


Now, I have some sympathy with your position but I 
have to follow the directions of the Court of Appeals 
as I see them and that is my interpretation of what the 
Court of Appeals has said.”’ 


i The ‘*Memorandum”’ of Judge Matthew F. McGuire filed 

| January 24, 1958, in connection with the appellant’s request 

'to make certain amendments in his answer tends to affirm 

' what counsel for the appellant tried in vain to explain to 

‘the trial judge. Judge McGuire’s memorandum is as 
follows: (JA 51) 
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“MEMORANDUM 


‘‘The requested amendments are granted. See 
generally Moore’s Federal Practice, Vol. III, p. 840, 
Rule 15.11. Further, reference is made to the record 
and the statement of Judge Holtzoff in the proceedings 
incident to the hearing on motion for summary judg- 
ment, T. p. 17, and in which he alludes to the Court of 
Appeals opinion (slip opinion No. 13714 dated Sep- 
tember 19, 1957): 


«<¢... if, notwithstanding appellee’s sworn admis- 
sions, the trial court finds that a genuine issue of fact 
exists as to appellee’s good faith, appellee is entitled 
to an opportunity to establish the entire fairness of 
the transaction.’ 


“and then says: 


«<The Court is of the opinion that in the light of the 
supplemental affdavits there is an issue of fact to be 
tried. It may well be that in the ultimate outcome it 
will be found that the defendant’s admissions are 


binding on him and have not been sufficiently ex- 
plained, but that is a matter to be determined at the 
trial. The Court does not feel that this is in shape 
for disposition by summary judgment.’ 


*“¢This Court concurs. 


“*It may well be that the defendant’s admissions may 
be found to be binding on him at the trial but this does 
not negative his right to the requested amendments 
under the Rule. 


& e * * e * we e eo 
“Order accordingly. 
‘</s/ MatrHew F. McGume 
“‘United States District Judge 
‘‘January 24, 1958”’ 


At the close of all the evidence, counsel for the appellant 
renewed the appellant’s motion to dismiss on the ground 
that the plaintiff (appellee Helms) ‘‘has failed to prove 
this charge of fraud against the defendant.’’ In the course 
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of making this motion, counsel for the appellant said: (JA 
219) 


<¢ * © * Now, I know Your Honor has in mind, from 
what you have said out of the courtroom, if you haven’t 
said it in the courtroom, that you think the Court of 
Appeals has ruled that the burden of proof is on the 
defendant in this case. 


The Court: Well, let me make that clear: I think the 
‘Court of Appeals, based on the facts which it took from 
the record before it, not to be controverted, established a 
‘ease for the plaintiff and shifted the burden to the de- 
| fendant to show that he had not breached a fiduciary duty 
to the plaintiff. 
* h 5 * * * a * 2 
Mr. Hilland: Now, first of all, on this question of the 
burden of proof, on the last page when they said, ‘In 
the circumstances shown by the stipulated facts in this 
case’—of course there were no stipulated facts in this 
case. 


Mr. Hilland (Reading) : 


‘Under the circumstances shown by the stipulated 
facts in this case the burden of proof is on the Iiti- 
gant charged with the fiduciary obligation.’ 


And under that there is Footnote 15 which states: 


‘See comment and cases collected in 20 Am. Jur., Evd., 
Section 141, (1939).’ 

Now, first of all I want to point out to Your Honor 
that in the posture of the case before the Court of 
Appeals there was no question of burden of proof 
involved. It was before the Court of Appeals on a 
motion for summary judgment, and anything the Court 
of Appeals said at this juncture in its opinion was 
dictum. 

Now, with respect to that dictum I want to say that 
if the Court used the term ‘burden of proof’ in the 
sense that we normally accept as its meaning, it was 
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clearly wrong according to its own opinion in many, 
many cases. 

The Court: The Court of Appeals may be wrong, but 
I can’t overrule them. 


Mr. Hilland: What I am trying to point out to Your 
Honor is that what they said was that where the evi- 
dence shows a fiduciary relationship exists, that fact 
in the evidence is sufficient to create a presumption of 
fraud, and it shifts the burden not of proof but the 
burden of proceeding with the evidence, and places 
upon the fiduciary the burden of proceeding with the 
evidence and explaining all the facts and circumstances 
that transpired between the fiduciary and the cestui 
que trust. 

The Court: That is what normally we call the burden 
of going forward. 

Mr. Hilland: Yes, the burden of going forward with 
the evidence. 

And if Your Honor will go as they say, ‘See com- 
‘ment and cases collected, in 20 Am. Jur. on Evd., Your 
Honor will find that that is what American Jurispru- 
dence is saying there, by studying those cases. 

* * cc * 2 * es 2? Ss 

Now, I submit that correctly interpreted that is all 
the Court of Appeals intended to say in this dictum 
in this opinion unless we can infer that by a citation 
of twenty American Jurisprudence it overruled all of 
its case law, and I don’t think we can do that for the 
purpose of this case. 


* s a ° w * * es *99 


The trial judge’s error in this aspect of the case reflects 
the misconceptions of counsel for the plaintiff (appellee 
Helms) concerning the effect of the summary judgment 
proceedings in the District Court and in this Court. The 
misconception of counsel for the appellee Helms is re- 
flected in his statement that “it is the proposal of the 
plaintiffs to put in only such evidence as will supplement 
and implement the Court of Appeals’ decision.” (JA 56) 
This misconception is further reflected in the following 
happening in the trial: 
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‘*Mr. Thompson: Now, your Honor, I am prepared 
to offer—though I do not think it is strictly neces- 
sary—a slip copy of the Court of Appeals’ decision 
which I have previously handed to you. 

The Court: Well, that is certainly not necessary. 

Mr. Thompson: The mandate of the Court of Ap- 
peals is in the file, also, and I think the Court can take 
jadicial notice of that without its being offered in 
evidence. 

The Court: That is certain.’’ 


At the close of the evidence for the plaintiff (appellee 
Helms), the defendant (appellant) went forward with the 
evidence. The appellant testified in his own behalf. Six 
additional witnesses, including the lawyer who represented 
appellant in the summary judgment proceedings in the 
District Court and in this Court, testified on behalf of 
the appellant. In addition to testimony concerning the 
merits of his defense, each of the six additional witnesses 
testified that the appellant’s reputation in the community 
for honesty and fair dealing was “excellent,’’ ‘‘above re- 


proach,”’ ‘‘tops,’’ ‘‘couldn’t be improved upon,’’ ‘‘Abso- 
lutely honest and truthful, with a clear realization of in- 
tegrity in all business transactions,’’ and ‘‘very high.’’ 
(JA 64-187) 


On November 7, 1958, before and at the time of the 
trial judge’s decision, counsel for the appellant filed writ- 
ten requests for rulings of law, including the following: 
(JA 52) 


“<4. That the burden of going forward with the evi- 
dence to make a full disclosure of all the facts of 
the transactions between Mr. Easterday and the de- 
fendant Duckworth was on the defendant Duckworth, 
but the burden of proof of the charges of fraud against 
the defendant Duckworth remains with the plaintiff 
throughout the trial. 

‘5. That the plaintiff must prove the charges of 
fraud against the defendant Duckworth by clear, con- 
vineing and unequivocal evidence.’’ 
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With respect to the foregoing requests for rulings of 
law, the following occurred: (JA 248-249) 


‘¢Mr. Hilland: Your Honor has not made any rul- 
ing with respect to No. 4. 

The Court: There again I think the matter is pre- 
cluded by the Court of Appeals’ opinion. 

Mr. Hilland: Does Your Honor rule then that the 
burden of proof on the charges of fraud against the 
Sees Duckworth, that the burden of proof was on 

im? 

The Court: No. 

Mr. Hilland: To disprove it? 

The Court: No, I think I have made it clear several 
times throughout this trial. 

My conception of this matter is this: That on proof 
by the plaintiff of the facts which the Court of Ap- 
peals at the time of its opinion took as not being de- 
nied or not in issue, first I hold that those facts upon 
which it based its decision have been proved; that 
that being true, then under the law of the case as 
announced by the Court of Appeals the burden has 
shifted to Duckworth, the burden of proof. Not the 
burden of going forward, because that is not what the 
Court of Appeals said. It said ‘burden of proof’ and 
I am sure the Court knows what it meant to say, and 
said it—shifts to Mr. Duckworth to show the essential 
fairness of his dealings. 

Mr. Hilland: And that there was no burden of proof 
on the plaintiff in this case? 

The Court: I haven’t said that, Mr. Hilland. 

Plaintiff started out with the burden of proving 
fraud, but when the plaintiff had proved, taken with 
the admissions in the answer, the essential facts on 
which the Court of Appeals based its decision, that 
the burden of proof then shifted to the defendant to 
show the essential fairness of the transaction; that 
when they did that—and they did do it—the burden 
so shifted in consonance with what the Court of 
Appeals said. 

Mr. Hilland: And Your Honor rules that it remained 
with the defendant Duckworth? 

The Court: Yes. 

Mr. Hilland: And does Your Honor deny Request 
No. 5? 





9 


The Court: Well, again I think that the Court of 
Appeals has settled that matter by saying that when 
certain facts which were not controverted at the time 
are proved, that that shows fraud by clear, convincing 
and unequivocal evidence and shifts the burden of 
proof.’’ 


The Facts Material to the Consideration of the District Court’s Rul- 
ings in Relation to the Admission of Evidence Offered by the 
Plaintiff (Appellee Helms) in Rebuttal 

After the close of the defendant Duckworth’s (appel- 

lant’s) defense in chief, John E. LaMotte was called as a 

witness in rebuttal on behalf of the plaintiff (appellee 

Helms). During direct-examination of this witness, the 

following occurred: (JA 193-206): 


ce ¥ * * * * * * * 


Q. Did you ever have a conversation, or more than 
one conversation, with Mr. Easterday, with reference 
to the formation of a corporation for engaging in busi- 
ness with Mr. Duckworth? A. Well, I had a conver- 


sation with him some time during the year after it had 
been formed. I was over visiting Mr. Easterday. 


* * * * * * * * * 


Q. Now, tell us as near as you can what the conver- 
sation consisted of? 

Mr. Hilland: Object, if Your Honor please. Conver- 
sations between this witness and Mr. Easterday are 
in an entirely different category than conversations 
between the witnesses for the defendant, and Mr. East- 
erday. In the case of the witnesses offered by the de- 
fendant, those conversations were admissible as ad- 
missions against interest. Here, conversations be- 
tween this witness and Mr. Easterday, out of the pres- 
ence of the defendant, are hearsay or something in 
the nature of self-serving declarations. Now, I have 
given Your Honor a memorandum of nine cases from 
the District of Columbia, and I can cite more if it is 
necessary. 

The Court: Can you cite any cases after the new 
statute, Survivors’ Testimony statute? All of these 
are before. 

Mr. Hilland: Well, if Your Honor please, that new 
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statute that you are referring to does not relate to 
a witness in the category of this one. * * * 


The point is, Your Honor, their statements made out 
of the presence of the defendant cannot in any manner 
be binding upon him. They are not competent and not 
admissible. 


Mr. Hilland: If Your Honor please, this testimony 
is not in rebuttal to anything that has been offered by 
the defendant in this case. There is no suggestion by 
the testimony of any witness for the defendant that 
this witness was present at the time anything they 
testified to transpired. This witness has not said that 
any of our witnesses or the defendant was present. 
He isn’t rebutting anything that happened. What he 
is doing now, or trying to do now, is to put in evidence 
something that if it were competent and admissible 
should have been in his case in chief. That is an addi- 
tional ground that Your Honor raised. x 

@ e * 


By Mr. Thompson: 


Q. Mr. LaMotte, will you tell us the substance of 
your conversation with Mr. Easterday in his house 
after the formation of the Easterday-Duckworth Roof- 
ing Company with respect to Mr. Hasterday’s par- 
ticipation in it with Mr. Duckworth? 

Mr. Hilland: If Your Honor please, I object to that 
question on each and all of the same grounds that I 
objected to the prior question. 

The Court: All right. I overrule your objection. 

Mr. Thompson: You may answer it. 

The Witness: When I went over to visit him after 
they were in business, I told Mr. Easterday I thought 
it was a good thing to get a young man in there and 
especially because it was a man who was familiar with 
handling big work and large contracts, and I asked him 
what the stock was worth. He told me $10.00 a share. 
I said—I can’t speak the exact words because I don’t 
suppose I am able to use it in court, but anyhow I 
asked him why in the—he had left the price of the 
stock so low. He said that was Raymond’s idea. 
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By Mr. Thompson: 


Q. Raymond who? A. Raymond Duckworth. 

Q. All right. A. That was his idea ‘because you 
know Raymond is a lawyer and he is drawing up the 
affairs and I have confidence in him.’ 


Q. Was there any conversation between you and Mr. 
Easterday with respect to what would happen in the 
event of the death of either Mr. Easterday or Mr. 
Duckworth? 

A. Yes. 


* * * * e * e e e 


The Witness: I said, ‘Charlie, I can’t see anything 
but success for this company, why did you make the 
stock so low?’ I said, ‘It’s bound to go up, it’s bound 
to be worth more money, as I see it from the experi- 
ence of my being in the business all these years.’ And 
he said, ‘Provisions have been made for that. Hither 
one of us can request the revaluation of the stock if our 
business succeeds,’ or words to that effect. 


By Mr. Thompson: 


Q. Was there any conversation between the two of 
you with respect to what would happen in the event 
of the death of either party? A. Why, he told me 
that his partner would have the option to purchase 
this stock and that he would then have to pay the book 
value because he wanted to establish—I can’t think 
of the name—but anyhow it is an account for his 
daughter in case of his death. 

Q. You mentioned his partner. Who did you under- 
stand him to mean by ‘his tner?’? <A. Well, there 
was only one partner that I knew of and that was 
Mr. Duckworth. 

Mr. Hilland: If Your Honor please, I move to strike 
out all this testimony on the grounds that I objected 
to, Your Honor. 

The Court: Objection overruled. 


By Mr. Thompson: 


Q. Did you have any other time a conversation with 
Mr. Easterday respecting his relations with Mr. Duck- 
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worth? A. Well, we discussed every time we met, we 
discussed about the business, and he said the business 
was doing fine and he was very much pleased with the 
way everything was going, and then years after- 
wards—I don’t know how many it was—— 

Mr. Hilland: I object on the ground that this is not 
responsive to the pending question. 


The Court: I will overrule the objection. Go ahead. 


By Mr. Thompson: 


Q. At that time, tell us what your conversation was 
with Mr. Easterday respecting his relations with Mr. 
Duckworth. A. Well, he seemed to be so pleased with 
the way things were going 

Mr. Hilland: I object to this on the same grounds, 
Your Honor, that I have stated to other conversations. 

The Court: It will be overruled. You may have an 
exception to all these questions. 


By Mr. Thompson: 


Q. Now will you proceed? A. He seemed to be so 
tickled with the way everything was going and I said, 
‘Charlie, have you revalued your stock yet?’ He said 
‘No.’ He says, ‘Raymond wants to wait until we 
close several large jobs before we do that.’ 

Q. Was there anything else in that conversation rela- 
tive to Mr. Easterday and Mr. Duckworth? 

Mr. Hilland: If Your Honor please—— 

The Witness: No, I can’t say there was. 

Mr. Hilland: I move to strike that out on the ground 
that it has no tendency to show his state of mind, and 
a is not in rebuttal to anything that has been testified 
about. 

The Court: Objection overruled. 


By Mr. Thompson: 


Q. On the occasion of your last conversation with 
Mr. Easterday that you have just testified to, was 
there any conversation between the two of you with 
respect to whether Mr. Easterday had talked to Mr. 
Duckworth about revaluing the stock? A. I think I 
answered that before. I said to Mr. Easterday, ‘Have 
you done anything about increasing your stock?’ 
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Q. Yes. A. And he said— 

Mr. Hilland: The same objections, Your Honor. 

The Court: The same ruling. 

Mr. Thompson: Go ahead. 

The Witness: He said that he had spoken to Ray- 
mond and that Raymond wanted to wait until after 
several of the large jobs which they had were finished. 
That is all I know. 


By Mr. Thompson: 


Q. At any conversation that you had with Mr. 
Easterday did Mr. Easterday tell you what he re- 
garded as his value in the business? A. Yes. 

Mr. Hilland: I object, Your Honor, on all of the same 
grounds and on the ground that it doesn’t tend to show 
his intention in the matter, Your Honor. 

The Court: Objection overruled. 

Now, Mr. Hilland, you may have exception to this 
entire line of questioning. It is understood that you 
have objected to this entire line of questioning and I 
don’t believe it is necessary for you to object to each 
question. We only delay the progress of this case. 
Go ahead. 

Mr. Thompson: You may answer. 

The Witness: Before I asked him whether they had 
revalued the stock, and he was so pleased with the way 
things were going I said, ‘Charlie, what is your stock 
worth now?’ He said, ‘Well, I don’t know exactly, 
but I would say $40.00 or $50.00 a share,’ and then 
I said, ‘Well, why don’t you have it revalued?’? And 
that is when he said that Mr. Duckworth wanted to 
finish a couple of large contracts which they had in 
progress before doing it. 

Mr. Thompson: No further questions. 

Mr. Hilland: No cross examination.’’ (JA 203-206) 


Bernard Weaver was called as a witness in rebuttal on 
behalf of the plaintiff (appellee Helms) and during the 
direct examination of him, the following occurred: (JA 
206-209) 
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By Mr. Thompson: 


Q. Will you tell us what the conversation was, Mr. 
Weaver? 

Mr. Hilland: I object on all the grounds that I ob- 
jected to Mr. LaMotte’s testimony, if Your Honor 
please. 

The Court: You may have your objection to this line 
of questioning of this witness. 

& s > » a tt ia & & 


And it will be overruled. 

Mr. Thompson: You may proceed, sir. 

The Witness: Mr. Easterday told me of his financial 
status, stating that he had approximately $60,000.00 
interest in the business he was conducting, and his 
cash, insurance and property would amount to another 
$25,000.00, and with $85,000.00 he felt he was leaving 
his daughter Elizabeth pretty well fixed for the future. 


I have no further questions. 
Mr. Hilland: No cross examination.”’ (JA 208-209) 


Anne Panor was also called as a witness in rebuttal on 
behalf of the plaintiff (appellee Helms), and during the 
direct examination of her, the following occurred: (JA 
209-212) 

66@ @ + co & e a e Sd 


“<Q. Now, will you tell us what that conversation 


was? 

Mr. Hilland: Objection, if Your Honor please, on all 
the grounds I have heretofore stated. 

The Court: Objection overruled. 

Mr. Thompson : Proceed. 

The Witness: I don’t remember the entire conver- 
sation because we usually discussed numerous things, 
but on this particular day he was not feeling well, he 
was at home with Elizabeth, and I don’t believe the 
maid was home, and we were on the front porch, and 
I had gone in to get his medicine, and just during the 
course of conversation: 

* a e e ° 2 * e = 
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The Witness: During the course of our normal con- 
versation he mentioned that he wasn’t feeling well, of 
course; we got on the subject of his business. He men- 
tioned briefly that his business was worth $120,000.00, 
that his share was $68,000.00, that it was in a trust for 
Elizabeth, and that the house and anything else that 
was his would go to Rae, Mrs. Helms. He asked me 
not to repeat this to anyone. In fact, he asked me to 
keep it a secret. I didn’t question anything. I just 
listened, and told him I wouldn’t mention anything to 
anyone. 

Mr. Thompson: No further questions. 

Mr. Hilland: No cross examination.”’ 


The appellee Rae Easterday Helms was also called as 
| @ witness in rebuttal on behalf of the plaintiff and during 
' the direct examination of her, the following occurred: (JA 

212-218) 


ce s * * e * 


By Mr. Thompson: 


Q. Now, Mrs. Helms, there came a time when you 
had a conversation with your father with respect to his 
interest in the Easterday-Duckworth Roofing Com- 
pany? <A. Yes. 

Q. When was that? A. I would place it in the winter 
or early spring of 1956. 

Q. That is in the year of his death? A. That’s right. 

Q. How did that conversation arise, or what was 
the occasion for it? A. He had in his possession the 
financial statement of the company, and at that time 
he gave me a copy of it, and this conversation took 
place in my home, and we were just sitting there talk- 
ing and then he made me a list of his assets. 


Q. Now, you stated that at the same time he gave 
you a slip of paper? A. Yes, sir. 

Mr. Hilland: If Your Honor please, I submit this 
is not rebuttal to anything that has been offered by 
the defendant in his case in chief. 

The Court: I think it is. Your objection will be 
overruled. 
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By Mr. Thompson: 


Q. Where was that slip of paper made out? A. You 
mean where did he get the paper? 

Q. No. When was the writing done on the paper, if 
you know? A. At that time. 

Q. Did you see him write it? A. Oh, yes. He ex- 
plained it to me as he wrote it. 

Q. And is this paper which you hold in your hand in 
your father’s handwriting? <A. Yes, it is. 
casas is this the paper that you saw him write? 

. Yes. 

Mr. Thompson: I would ask that this be marked as 
Plaintiff’s Exhibit No. 11 for identification. 


Mr. Thompson: I will offer both Plaintiff’s 10 and 
11 at this time. 

Mr. Hilland: I object to Plaintiff’s Exhibit 11, if 
Your Honor please, and I submit if Your Honor would 
take the time to read some of the cases which are in- 
cluded in the memorandum you would find that exactly 
under these circumstances it has been held that a paper 


like this is not admissible in evidence. Exactly the same 
circumstances. 
Mr. Hilland: I don’t object to 10. I object to 11. 
The Court: No. 10 will be admitted without objec- 
tion. No. 11 will be admitted over objection. (There- 
upon Plaintiff’s Exhibits Nos. 10 and 11 were admitted 
in evidence.) 


(Plaintiff’s Exhibit 11 reads as follows: 
“14 of 120,000 = 
60,000 


92 600’’) 


* e * we ol 
By Mr. Thompson: 
Q. Now, Mrs. Helms, I wish you would tell us the 


explanation which was made by your father at the 
time that he wrote those figures. 





iS 


Mr. Hilland: Objection, if Your Honor please, on all 
the grounds I have heretofore stated in connection with 
similar testimony by other witnesses. 

The Court: You have your objection, and it will be 
overruled. 

The Witness: It is one-half of $120,000.00. That 
is $60,000.00, and that, he told me, was his interest in 
the company. Then he has stock, $7,600.00. Bank, 
which was his savings account, $13,000.00. Insurance, 
$2,000.00. And his house equity, which he valued at 
$10,000.00. The total was $92,600.00. (JA 214-216) 

Mr. Thompson: That is the Plaintiff’s case on re- 
buttal, Your Honor. : 

The Court: Now, I take it that means you don’t 
need Mr. Dooley. 

Mr. Thompson: I have decided not to call Mr. 
Dooley.”’ (JA 217-218) 


After the trial judge had rendered his decision, (JA 238- 


241), the following colloquy between the trial judge and 
' counsel for the appellant occurred: (JA 245) 


- 


‘‘Mr. Hilland: May I call Your Honor’s attention to 


the fact that there is not a scintilla of evidence in the 
case that Mr. Hasterday ever requested negotiations 
for the purpose of redetermination of the price, and 
the only testimony on the subject is Mr. Duckworth’s 
testimony that no such thing ever occurred. 

The Court: There was testimony by a witness as to 
a conversation had with Mr. Easterday, which was ad- 
mitted in evidence, to the effect that Mr. Easterday 
said that there had been such a discussion and that Mr. 
Duckworth wanted to put off the matter of determining 
any increased value until two certain large contracts 
were settled. 

Mr. Hilland: But Your Honor did not admit that. 

The Court: Oh, yes. 

Mr. Hilland: As I understood it, for the purpose of 
contradicting Mr. Duckworth, and now you are using 
it for that purpose. 

The Court: Well, I admitted it for the purpose of 
showing his intent. In any event, I am not satisfied 
with that testimony and I will make no finding on it. 
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I am not satisfied with the testimony of Mr. Duckworth 
either on that matter. 

Mr. Hilland: Am I correct in my statement that 
Your Honor has used that testimony to contradict or, 
as testimony in conflict with Mr. Duckworth’s testi- 
mony. 

The Court: No, I will not use it for that purpose, but 
I am not satisfied with Mr. Duckworth’s testimony on 
that subject. In other words, I don’t give it credibility. 

Mr. Hilland: What? 

The Court: I don’t give it credibility. 

Mr. Hilland: You don’t give what credibility? 

‘The Court: The statement that Easterday had never 
had any discussion with him about increasing the 
value of the stock. 

Mr. Hilland: You don’t give Mr. Duckworth’s testi- 
mony credibility? 

The Court: That’s right. 

Mr. Hilland: Then Your Honor’s finding is that 
there is no evidence on that subject? 

The Court: None satisfactory to me on which I can 
make a finding.”’ 


It thus appears (1) that the trial judge’s rulings in rela- 
tion to the admission of evidence offered by the plaintiff 
(appellee Helms) in rebuttal, admitted such testimony for 
the sole purpose of showing the decedent Easterday’s in- 
tent, (2) that until counsel for the appellant called to the 
trial judge’s attention the limited purpose for which such 
testimony was admitted, the trial judge, who had already 
decided the case against the appellant, misused such testi- 
mony for the purpose of contradicting the appellant’s 
testimony, and (3) that it was after this error on the part 
of the trial court was called to his attention, that the Court 
switched the basis of its failure to make this finding to 
credibility. The result of these happenings in the trial 
is a judgment which rests in part on the indecision of the 
trial judge as well as on the hearsay admitted in rebuttal on 
pehalf of the plaintiff (appellee Helms) but which, in addi- 
tion to being hearsay, was not rebuttal to any evidence of- 
fered by the appellant in his defense in chief. 
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STATEMENT OF POINTS 
Appellant relies on the following points: 


1. The District Court erred in ruling that the burden 
of proof on the issue of fraud was on the defendant (appel- 
lant), and that it remained with him. 


2. The District Court erred in the admission of evi- 
dence offered by the plaintiff (appellee Helms) in rebuttal. 


SUMMARY OF ARGUMENT 


1. The District Court erred in ruling that proof of a 
fiduciary relationship shifted the burden of proof on the 
issue of fraud from the plaintiff (appellee Helms) to the 
defendant (appellant), and that the burden of proof re- 
mained with the defendant. The District Court also erred 
in ruling that the decision of this Court in the prior appeal 
involving the summary judgment proceedings required this 
ruling by the District Court. 


In the former appeal, no question of burden of proof was 
before this Court. The question before this Court was 
whether there was any genuine issue of fact made by the 
pleadings and affidavits on file. 


What this Court said on the subject of burden of proof 
in its opinion in the prior appeal was only incidental to its 
remand of the case. The term ‘‘burden of proof’’ as used 
in the prior opinion, merely means that proof of a fiduciary 
relationship creates a presumption of fraud and requires 
the defendant to go forward with the evidence. It does not 
mean that the burden of proof on the issue of fraud shifted 
from the plaintiff to the defendant and remained with the 
defendant to the end of the case. 


It is established by the decisions of this Court that actual 
fraud or fraud in fact can never be presumed, but must 
always be proved by the party who alleges it by clear and 
convincing evidence that is unequivocal. The decisions of 





20 


this Court establishing this rule are reviewed in the argu- 
ment. 


2. The evidence offered by the plaintiff (appellee Helms) 
in rebuttal consisted entirely of oral declarations of the 
decedent Easterday, except one written declaration. They 
should have been excluded as hearsay and self-serving 
declarations. The decisions of this Court establishing the 
rule under which such declarations should have been ex- 
cluded are reviewed in the argument. 


The declarations of the decedent Hasterday offered by 
the plaintiff in rebuttal were supposed to have been made 
by him at times and places other than the times and places 
concerning which witnesses for the defendant had testified 
in his defense in chief. They did not contradict the testi- 
mony of appellant or any witness on his behalf, and did not 
constitute rebuttal. 


The trial judge admitted the declarations of the decedent 
Easterday for the purpose of showing his intent but used 


one of his declarations for the purpose of contradicting 
testimony of the appellant. While it is true that when the 
trial judge’s attention was called to the fact that the decla- 
ration had been admitted only for the purpose of showing 
decedent Easterday’s intent, he said ‘‘I will not use it for 
that purpose,’’ that statement was made by the trial judge 
after he had rendered his decision. 


ARGUMENT 


1. THE DISTRICT COURT ERRED IN RULING THAT THE BURDEN OF PROOF ON THE 
ISSUE OF FRAUD WAS ON THE DEFENDANT (APPELLANT). 


It is clear from the record extracts quoted in the state- 
ment of this case, pages 3 to 9 of this brief, that the 
trial judge ruled that this Court in its opinion in the sum- 
mary judgment proceedings in this case ‘shifted the 
burden of proof in this case to the defendants. They have 
found from the pleadings and the matter that has been 
offered in evidence, that it raises a sufficient case of fraud 
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to put the burden on the Defendant, and that is the law of 
the case and I am bound by it.’’ (JA 60) 


At the close of all the evidence, the trial court said: 

“‘T think the Court of Appeals, based on the facts 
which it took from the record before it, not to be con- 
troverted, established a case for the plaintiff and 
shifted the burden to the defendant to show that he had 
not breached a fiduciary duty to the plaintiff.”” (JA 
219-220) 


When discussing the appellant’s request for ruling of 
law numbered 4, the trial judge said: 

«ce * * Under the law of the case as announced by 
the Court of Appeals the burden has shifted to Duck- 
worth, the burden of proof. Not the burden of going 
forward, because that is not what the Court of Appeals 
said. It said ‘burden of proof’ and I am sure the Court 
knows what it meant to say, and said it—shifts to Mr. 
Duckworth to show the essential fairness of his deal- 


ings.”’” 


When counsel for the appellant asked: ‘‘ And Your Honor 
rules that it remained with the defendant Duckworth?’ the 
answer by the Court was: ‘‘Yes.’’ (JA 248-249) 

First of all, it should be observed that in the former 
appeal of this case, no question of burden of proof was 
before this Court. The case was before this Court on an 
appeal from a summary judgment in favor of this appel- 
lant. The question before the Court was whether there was 
any genuine issue of fact. 

Secondly, it should be observed that what this Court said 
on the subject of burden of proof was only incidental to its 
remand of the case to afford this appellant opportunity 
to present in the summary judgment proceedings ‘‘addi- 
tional facts bearing on this issue,’’ which he might possess. 

Thirdly, it should be observed that in support of its 
statement that in the circumstances shown by the record 
before it in the summary judgment proceedings, ‘‘the bur- 
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den of proof is on the litigant charged with a fiduciary 
obligation,’’ this Court said in footnote 1d: 


‘‘See comment and cases collected 20 Am. Jur., 
Evidence §141 (1939).”’ 


In the text of this citation, it is stated: 


sc# ® © (W)here a fiduciary relation exists between 
the parties to a transaction, the burden of proof of its 
fairness is upon the fiduciary.** * °”’ 


Among the seven cases cited in support of footnote 11, 
are the cases of Younger v. Hoge, 211 Mo. 444, 111 S.W. 20, 
State ex rel. Stevens v. Carson, 27 Neb. 501, 43 N.W. 361, 
and Crawford v. Crawford, 134 Ga. 114, 67 S.E. 673. None 
of these three cases supports the rule as stated, that the 
burden of proof rests with the fiduciary. 


The case of Re Allred, 170 N.C. 153, 86 S.E. 1047, cited 
in footnote 11, supports the District of Columbia rule of 
Harlem Taxicab Ass’n v. Nemesh, infra. 


Footnote 11 also cites Slack v. Reese, 66 N.J. Eq. 447, 
59 A. 466, 69 L.R.A. 393, and Trefethen v. Lynam, 90 Me. 
376, 38 A. 335, 38 L.R.A. 190, 60 Am. St. Rep. 271. A read- 
ing of these cases will disclose that New Jersey and 
Maine do not hold to the majority view that a presump- 
tion is not evidence, but have adopted the view that a pre- 
sumption is evidence, and that the burden of proof shifts 
from the plaintiff to the defendant. 


In 1958 Cumulative Supplement to Volume 20 Am. Jur., 
§ 141, footnote 11, the text cites McDonald v. Hewlett, 102 
Cal. App. 2d 680, 228 P. 2d 83. In the annotation in 95 
A.L.B. 878-894, entitled ‘‘Presumption as evidence,’’ it is 
shown on page 885 that California does not hold to the 
view of the Supreme Court (Del Vecchio v. Bowers, 296 
U.S. 280, 286, 56 S. Ct. 190, 193, 80 L. Ed. 229) and the view 
of this Court (Harlem Taxicab Ass’n. v. Nemesh, 89 US. 
App. D.C. 123, 191 F. 2d 459) that a presumption is not 
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evidence, but holds to the view that a presumption is evi- 
dence, and that it is evidence which may outweigh the 
positive testimony of witnesses against it. It is further 
shown on page 885 of that annotation that the rule in 
California is governed by a statute. 


(a) It Is Established by the Decisions of This Court That Actual Fraud 
or Fraud in Fact Can Never Be Presumed But Must Always Be 
Proved by the Party Who Alleges It by Clear and Convincing 
Evidence That Is Unequivocal. 

Certainly the citation of 20 Am. Jur. Evidence § 141 
(1939) and footnote 15 in the opinion of this Court in the 
prior appeal involving the summary judgment proceed- 
ings in this case, does not overrule the body of prior de- 
cisions of this Court that actual fraud or fraud in fact 
can never be presumed, but must always be proved by the 
party who alleges it by clear and convincing evidence that 
is unequivocal. 


Security Investment Co. v. Garrett, 3 App. D.C. 69, was 


an action by purchasers of a parcel of real estate against 
one of the children of the seller of the real estate for 
the proceeds of the sale. Plaintiffs alleged that the seller 
represented herself as having only one child, whereas in 
fact she had two, and that therefore their title was defec- 
tive and they were entitled to a return of their purchase 
money. Plaintiffs alleged the defendant, son of the seller, 
knew the representations made by his mother were false 
and fraudulent or could very easily have found out that 
such was the case, but instead permitted the fraudulent 
representations to be made. Defendant denied the fraud 
alleged. 
The Court of Appeals affirmed action of the lower court 
dismissing the bill, stating, at page 76: 
“‘Tt may be conceded, if it were clearly and satis- 
factorily shown that David Garrett had been instru- 


mental in causing the contract of purchase to be made 
by the plaintiffs, by means of false and fraudulent 
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representations, upon which the plaintiffs relied and 
acted, and that he received the purchase money, or part 
of it, and invested it in the purchase of property in his 
own name, that, in such case, the money so received and 
invested could be followed and sequestered to reim- 
burse the plaintiffs for the money paid for a worthless 
title imposed upon them by such means. But that 
could be done only in ease of actual fraud clearly 
established. Actual fraud or fraud in fact can never 
be presumed, but must always be proved by the party 
who alleges it; and if the motive and design of an act 
may be traced to an honest and legitimate source 
equally as to a corrupt one, the former ought to be 
preferred.* * * The misrepresentation may be either 
positive or negative; it may consist as much in the sup- 
pression of what is true as in the assertion of what is 
false; but it must clearly appear that the misrepre- 
sentation was fraudulently made, and that the 
deceived entered into the contract on the faith of the 
representation. In other words, that the representation 
gave occasion to the contract, and that, in the absence 
of such representation, the contract would not have 
been made.”’ (Italics supplied) 


In Public Motor Service v. Standard Oil Co. of New 
Jersey, 69 App. D.C. 89, 99 F. 2d 124, the oil company 
sued endorsers of a note given for indebtedness to the oil 
company arising out of the purchase of gasoline by the en- 
dorsers. Subsequent to execution and endorsement of the 
note, the endorsers learned that the trucks which had deliv- 
ered gasoline to them had been inaccurately marked, and 
that the trucks actually contained less gasoline than they 
had been represented to be carrying. The trial court ruled 
there was insufficient evidence of fraud to take the case 
to the jury. This Court affirmed, stating at page 91: 


«¢* © * Tt is settled also that fraud must be shown by 
clear and convincing evidence—* * * and by evidence 
which is not equivocal, that is, equally consistent with 
either honesty or deceit—* * *;* ° °.”’ 


Lockwood v. Christakos, 86 App. D.C. 323, 181 F. 2d 805, 
was an action for rescision of a contract to purchase a 
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luncheon business. The defendant represented the sales 
of the business as being $250.00 daily. The advertisements 
were placed in the paper in December, 1947, January and 
March, 1948. The evidence showed that the volume of the 
business never exceeded $140.00 before January, 1948; 
that from January to March when the business changed 
hands, the volume came to between $240.00 and $250.00 
a day, and thereafter amounted to approximately $132.00 
per day. The lower court denied the relief sought, but this 
Court reversed and remanded, stating at pages 325, 326: 


«c# * * The elements which constitute such fraud in 
this jurisdiction were set out by Judge Stephens in 
Public Motor Service v. Standard Oil Co. of New 
Jersey, 1938, 69 App. D.C. 89, 91, 99 F.2d 124, 126, 
where he said: ‘The rule is settled that in an action at 
law where the issue is fraud the party relying upon 
fraud must show that the misrepresentations asserted 
were made either with knowledge of their untruth or in 
reckless disregard of the truth.’ 


‘‘He further stated: ‘It is settled also that fraud 
must be shown by clear and convincing evidence.’ 


“‘The court below was correct therefore in requiring 
proof of fraud; and of course it was correct in requir- 
ing that it be proved by clear and convincing evidence. 
It is our opinion, however, that the learned judge erred 
in giving proper effect to these advertisements. We 
think that they connote the existence of a continuing 
operation as per the representations. In other words 
when the plaintiff read those ads in the newspaper, it 
was reasonable for her to expect that here was a busi- 
ness that had been doing a daily volume of $240 and 
netting $2,000 monthly over a period of time in the past, 
that it was doing it in the present, and that it would, 
within reasonable limits, continue to do so in the 
future.* * *”’ 


In Zoslow, et al. v. National Savings & Trust Co., et al., 
91 App. D.C. 391, 201 F. 2d 208, this Court stated at page 
393: 


sc * * In an action at law ‘the party relying upon 
fraud must show that the misrepresentations asserted 
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were made either with knowledge of their untruth or in 
reckless disregard of the truth.* * * It is settled also 
that fraud must be shown by clear and convincing 
evidence * * * which is not equivocal, that is, equally 
consistent with either honesty or deceit’. Public Motor 
Service v. Standard Oil Co. of New Jersey, 69 App. 
D.C. 89, 91, 99 F.2d 124, 126.* * *”’ 


In Wynne v. Boone, 88 App. D.C. 363, 191 F. 2d 220, this 
Court said at page 365: 


‘‘This court has said that ‘fraud must be shown by 
clear and convincing evidence—* ® * evidence which is 
not equivocal, that is, equally consistent with either 
honesty or deceit * * epee 


(b) The Fiduciary Relationship, If It Existed, Had No Greater Effect 
Than to Create a Presumption of Fraud and Shift to the 
Defendant (Appellant) the Burden of Going Forward With the 
Evidence, and the Burden of Proof on the Issue of Fraud 
—— With the Plaintiff (Appellee Helms) Throughout the 

If the evidence proved the existence of a fiduciary re- 

lationship between the appellant and decedent Easterday, 
this relationship had no greater effect than to create a 
presumption of fraud and shift to the defendant (appel- 
lant) the burden of going forward with the evidence. As 
we have shown on page 7 of this brief, this appellant 
went forward with the evidence. He and six other witnesses, 
including his counsel in the summary judgment proceedings 
in this case, testified on his behalf. Their testimony covered 
all the facts and circumstances surrounding the preparation 
and execution of the two agreements between the appellant 
and decedent Easterday, their subsequent relations and all 
the facts and circumstances surrounding the preparation 
and language used in the appellant’s original answer and 
the affidavit in the summary judgment proceedings which 
reached this Court in the prior appeal of this case. 


If the testimony of the appellant and his witnesses had 
not been entitled to any credence and to be weighed with all 
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the other evidence in the case, the plaintiff (appellee 
Helms) would have been entitled to termination of the case 
upon @ motion for judgment at the close of the defendant’s 
(appellant’s) defense in chief. Such a motion was not 
made. The plaintiff (appellee Helms) offered evidence 
in rebuttal. In this posture of the case, any presumption of 
fraud arising from evidence of a fiduciary relationship fell 
out of the case. 


In Harlem Tazicab Ass’n. v. Nemesh, 89 U.S. App. D.C. 
123, 191 F. 2d 459, this Court stated, at page 124: 


“s* * * When substantial evidence contrary to a pre- 
sumption is introduced, the underlying facts that 
originally raised the presumption may or not retain 
some degree of probative force as evidence but they no 
longer have any artificial or technical force; in other 
words, ‘the presumption falls out of the ease. It never 
had and cannot acquire the attribute of evidence in the 
claimant’s favor. Its only office is to control the result 
where there is an entire lack of competent evidence.’ 


Del Vecchio v. Bowers, 296 U.S. 280, 286, 56 S.Ct. 190, 
193, 80 L.Ed. 229.’” 


In Del Vecchio v. Bowers, 296 U.S. 280, 80 L. Ed. 229, 
respondent was awarded compensation under the Long- 
shoremen’s and Harbor Workers’ Compensation Act, for 
the death of her husband who died from a self-inflicted 
bullet wound. The Deputy Commissioner found the death 
to be a suicide, not covered by the Act, and the Supreme 
Court for the District of Columbia affirmed. The Court of 
Appeals reversed, declaring, according to the Supreme 
Court, 


«<* * * the finding of suicide not to be in accordance 
with law because, though the act withholds compensa- 
tion where an employee willfully kills himself, 420 ( d) 
creates a presumption, in the absence of substantial 
evidence to the contrary, that the injury was not will- 
fully inflicted. The court found the evidence as con- 
sistent with accident as with suicide and said that in 
such circumstances the presumption required a finding 
in favor of the claimant; * * *.”’ 
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The Supreme Court stated: 


‘<The question is whether, as the court below thought, 
the presumption has the quality of affirmative evidence. 
The answer must be that it has not.”’ 


c@ * © “<The act under consideration, * * * does not 
leave the matter to be determined by the general prin- 
ciples of law, but announces its own rule, to the effect 
that the claimant, in the absence of substantial evidence 
to the contrary, shall have the benefit of the presump- 
tion of accidental death. The employer must rebut this 
prima facies. The statement in the act that the evidence 
to overcome the effect of the presumption must be sub- 
stantial adds nothing to the well understood principle 
that a finding must be supported by evidence. Once the 
employer has carried his burden by offering testimony 
sufficient to justify a finding of suicide, the presumption 
falls out of the case. It never had and cannot acquire 
the attribute of evidence in the claimant’s favor.” Its 
only office is to control the result where there is an 
entire lack of competent evidence. If the employer 
alone adduces evidence which tends to support the 
theory of suicide, the case must be decided upon that 
evidence. Where the claimant offers substantial evi- 
dence in opposition, as was the case here, the issue must 
be resolved upon the whole body of proof pro and 
con;** * 9 


‘611 Thayer, A. Preliminary Treatise on Evidence at 
the Common Law, pp. 337, 339; 5 Wigmore, Ev. 2d ed. 
vol. 5, § 2487 (d).”’ 


IX Wigmore on Evidence, Third Edition, 1940, Section 
24877 


‘¢(q@) Keeping in mind, then, that a presumption 
signifies a ruling of law, and that to this extent the 
matter is in the judge’s hands and not the jury’s, what 
is the effect upon the legal situation of the opponent 
if he does respond to this duty and comes forward with 
other evidence against the fact presumed? When he 
has thus fulfilled his duty under the ruling of law, he 
puts himself out of the hands of the judge and his rul- 
ing, and finds himself back again in the hands of the 
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jary. He is precisely where the proponent was in the 
first place when he fulfilled the duty, then his, of pro- 
ducing evidence and succeeded in getting from the 
judge to the jury. The case is now open again as to 
that specific issue, i.e. free from any liability to a ruling 
of law against either side, and is before the jury, where 
the original proponent (as ever, when the issue is open 
to the jury) has the other burden of proof in the sense 
of the risk of non-persuasion of the jury. The im- 
portant thing is that there is now no longer im force 
any ruling of law by the judge requiring the jury to 
find according to the presumption. ‘All is then turned 
into an ordinary question of evidence, and the two or 
three general facts presupposed in the rule of pre- 
sumption take their place with the rest, and operate, 
with their own natural force, as a part of the total 
mass of probative matter ... The main point to observe 
is that the rule of presumption has vanished ;’ because 
its function was as a legal rule to settle the matter 
only provisionally, and to cast upon the opponent the 
duty of producing evidence, and this duty and this 
legal rule he has satisfied. 


§ 1924, Stacy, J., in Speas v. Merchants’ Bank & 
Trust Co., 188 N.C. 524, 125 S.E. 398: ‘The burden of 
the issue and the duty of going forward with evidence 
are two very different things. The former remains on 
the party affirming a fact in support of his case, and 
does not change at any time throughout the trial. The 
latter may shift from side to side as the case pro- 
gresses, according to the nature and strength of the 
proofs offered in support or denial of the main fact 
to be established. Bridge Corp v. Butler, 2 Gray 
(Mass.) 130. The burden of proof continues to rest 
upon the party who, either as plaintiff or as defendant, 
affirmatively alleges facts necessary to enable him to 
prevail in the cause. It is required of him who thus 
asserts such facts to establish them before he can 
become entitled to a verdict in his favor; and, as to 
these matters, he constantly has the burden of the 
issue, whatever may be the intervening effect of dif- 
ferent kinds of evidence or evidence possessing under 
the law varying degrees of probative force. * * *, 
«co * * But according to the best-considered authorities, 
‘a ‘‘prima facie’’ case so made out need not be over- 
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come by a preponderance of the evidence, or by evi- 
dence of greater weight; but the evidence needs only 
to be balanced, put in equipoise, by some evidence 
worthy of credence; and if this be done, the burden of 
the evidence has been met and the duty of producing 
further evidence shifts back to the party having the 
burden of proof, who, if he would win, must not only 
begin by making out his case, but he must also end by 
keeping it good ... The burden of the evidence, or the 
duty of going forward with evidence, strictly speaking, 
means no more than meeting of a ‘‘prima facie’’ case 
or rebutting a presumption, by evidence of equal weight 
rather than by a preponderance of the evidence. It is 
sufficient if such evidence balances the scales and put 
the case in equipoise.’ ”’ 


See also New York Life Insurance Co. v. Gamer, 303 U.S. 
161, 170, 58 S. Ct. 500, 82 L. Ed 726, 114 A.L.R. 1218, Stone 
v. Stone, 78 U.S. App. D.C. 5, 7, 136 F. 2d 761, Molinaro v. 
Scott Brothers, Inc., 97 U.S. App. D.C. 119, 229 F. 2d 773, 
and Annotation, 95 A.L.R. 878. 


This same rule has been adopted and followed by this 
Court in the cases which have arisen under the Automobile 
Owners’ Financial Responsibility Act in the District of 
Columbia. 


In Rosenberg v. Murray, 73 App. D.C. 67, 116 F. 2d 552, 
the only substantial question on appeal was whether the 
driver of the car which struck plaintiff was appellant’s 
(defendant’s) agent. At page 67, the Court stated: 


“c* * © At the time of the trial, Dyson (the driver) 
was in jail and was not produced as a witness, and 
appellees rely wholly upon the statute, which provides 
that the proof of ownership of the offending motor 
vehicle ‘shall be prima facie evidence that such person 
(the driver) operated said motor vehicle with the 
consent of the owner.’ 


1This is the section of Wigmore referred to by the Supreme Court in 
Del Vecchio v. Bowers, supra. But it is the third edition. However, since the 
first edition and the third edition are identical, this must have been the 
section as it was in the second edition. 
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‘‘The effect of this provision is simply to shift the 
burden of proof and to impose on the defendant owner 
the affirmative duty of proving that the car was not at 
the time of the accident operated with his express or 
implied consent. Casey v. United States, 276 U.S. 413, 
418, 48 S. Ct. 373, 72 L.Ed. 632. This presumption 
continues until there is credible evidence to the con- 
trary, and ceases when there is uncontradicted proof 
that the automobile was not at the time being used 
with the owner’s permission. In the case under con- 
sideration appellant testified positively and unequivo- 
cally that Dyson (the driver) had taken the car without 
his knowledge, authority, or consent, and his uncontra- 
dicted statement to this effect, of course, overcame the 
statutory presumption, just as similar testimony over- 
comes, as we have often held, the common-law pre- 
sumption that an agent is on his master’s business 
when he drives his master’s car. Curry v. Stevenson, 
58 App.D.C. 162, 26 Fd 2d 534; Peabody v. Marlboro 
Implement Co., 63 App.D.C. 288, 72 F. 2d 81; Simon v. 
City Cab Co., 64 App.D.C. 364, 78 F. 2d 506. In each 
of these cases the positive testimony which overcame 
the presumption was that of the owner.”’ 


See also Curry v. Stevenson, 58 App. D.C. 162, 26 F. 2d 
534, Peabody v. Marlboro Implement Co., 63 App. D.C. 288, 
72 F. 2d 81, certiorari denied 293 U.S. 601, 55 S. Ct. 117, 
79 L. Ed. 693, Walsh v. Rosenberg, 65 App. D.C. 157, 81 F. 
2d 559, certiorari denied 293 U.S. 663, 56 S. Ct. 747, 80 
L. Ed. 1388, Forrester v. Jerman, 67 App. D.C. 167, 90 F. 
2d 412, Hiscox v. Jackson, 75 U.S. App. D.C. 298, 127 F. 
2d 160, Hudson v. Lazarus, 95 U.S. App. D.C. 16, 217 F. 
2d 344, Senator Cab Co., Inc. v. Rothberg, D. C. Mun. 
App. 42 A. 2d 245, Rice v. Simmons, D.C. Mun. App. 53 A. 
2d 587, Conrad v. Porter, D. C. Mun. App. 79 A. 2d 777, 
opinion adopted and affirmed in 90 U.S. App. D.C. 423, 196 
F. 2d 240. 


The decisions of this Court in Mayflower Hotel Stock- 
holders’ Protective Committee v. Mayflower Hotel Corpo- 
ration are not contrary to, but are in line with, the con- 
tention made on behalf of the appellant in this appeal. 
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That case reached this Court twice. The first appeal is 
reported in 84 U.S. App. D.C. 275, 173 F. 2d 416. The 
second appeal is reported in 89 U.S. App. D.C. 171, 193 
F. 2d 666. The opinion in the second appeal of that case 
was cited in the opinion in the prior appeal of the case at 
bar. See 101 U.S. App. D.C. 390, 396, 249 F. 2d 482. 
The Mayflower Hotel case involved the fiduciary obliga- 
tion of the majority stockholders of a corporation to the 
minority stockholders and the corporation itself. It also 
involved the fiduciary obligation of members of inter- 
locking directorates in transactions between the corpora- 
tions involved; that is to say, the fiduciary obligation of 
a director to each of the corporations which he represented 
in the transaction and his fiduciary obligation to the stock- 
holders of each of the corporations. In the first appeal, 84 
US. App. D.C. 275, the law covering these fiduciary obli- 
gations is covered on pages 277 to 282. In the second ap- 
peal, 89 U.S. App. D.C. 171, the same subject is covered 
on pages 174-175, 176-177, and 179. It was pointed out in 
both decisions that persons who were officers, directors and 
majority stockholders of the corporations involved, repre- 
sented both sides in the transaction between the corpora- 
tions. It was also pointed out that the Hilton Hotels Cor- 
poration after acquiring the majority stock of the May- 
flower Hotel Corporation, entered into a management con- 
tract with the Mayflower Hotel Corporation, and in that 
transaction ‘‘sat on both sides of the table for all practi- 
cal purposes.’’ Even in the extreme circumstances of that 
case, this Court recognized that the presumption of fraud 
did not change the burden of proof but merely created a 
rebuttable presumption of fraud which required those 
charged with the fiduciary obligation ‘‘to go forward with 
proof.’’ In the first appeal, page 286, this Court said: 


«co @ © We are of the opinion that the management 
contract, considering all the circumstances, particu- 
larly the majority ownership of Hilton, raises a pre- 
sumption of fraud, rebuttable to be sure, but which 
requires the appellees to go forward with proof. * * *”? 


< 
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Other decisions cited in the opinion show that the pre- 
sumption of fraud is a rebuttable presumption, and that 
proof of the fiduciary obligation merely requires the fidu- 
ciary to go forward with the evidence. 


In conclusion, it is respectfully submitted that in weigh- 
ing the evidence, the trial judge erred in placing the bur- 
den of proof on the issue of fraud on the defendant (appel- 
lant) instead of on the plaintiff (appellee Helms) who 
alleged the fraud, and upon whom the burden of prov- 
ing it rested at the outset of, and throughout, the trial. 


2. THE DISTRICT en —— IN THE ADMISSION OF EVIDENCE OFFERED BY THE 
INTIFF (APPELLEE HELMS) IN REBUTTAL, 


We have oe in the statement of this case on pages 
9 to 18 of this brief that the trial judge admitted the 
testimony of four witnesses, including the appellee Helms, 
consisting solely of oral declarations of the decedent East- 
erday, excepting one written declaration (Plaintiff’s Ex- 
hibit No. 11, page 16 of this brief). The alleged oral 
declarations were in 1948, or the first part of the next year, 
(JA 193) after the appellant and decedent Easterday were 
in business, (JA 201-202) the spring of the year that he 
died, which was September 11, 1956, (JA 4 and 203) Sep- 
tember 6, 1956, (JA 207) about ten days before his death, 
(JA 211) and the winter or early spring of 1956. (JA 214) 


All of the witnesses for the plaintiff testified about 
declarations of the decedent Easterday which were sup- 
posed to have been made by him at times and places other 
than the times and places concerning which witnesses for 
the defendant (appellant) had testified. None of them 
testified to anything which contradicted the testimony of 
the appellant or any witness on his behalf. 


In Nieman v. Mitchell, 2 App. D. C. 195, the plaintiff 
brought suit in equity to recover of an executor funds real- 
ized by sale of lands left by the decedent with the direc- 
tions that they be sold by the executor. Plaintiff’s evidence 
was that he transferred the land to decedent when they 
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were unable to pay the notes held by the decedent which 
were scured by the lands in question. Plaintiff offered in 
evidence an agreement whereby the decedent was to sell 
the land within eight (8) years, and out of the proceeds 
thereof to pay himself the sum due upon the notes and to 
deliver to plaintiff the balance. The agreement was signed 
by decedent with his mark and witnessed by plaintiff. 


One of the defendants testified over plaintiff’s objection 
that the decedent told him and his mother that he had met 
Nieman: 


<<# ® * and had been invited by him to an oyster feast 
at his house; that Nieman (plaintiff) and his sister 
were there, and Nieman produced a paper for him to 
sign and for his sister to witness; witness asked him 
if he signed the paper, to which Mitchell (decedent) 
replied, ‘No’; and then added, ‘Mr. Nieman is up to 
some rascality.’ * * *’’ 


Appellant’s contention on appeal was that: 


“‘TIf Mitchell had been living, and this action had 
been brought against him personally, manifestly it 
would be incompetent for any person to testify as to 
statements made by him, and the fact of his death does 
not change the rule.’’ 


The Court of Appeals adopted the appellant’s position 
as to this evidence, stating, at page 199 of its opinion: 


sc# * * Nieman (plaintiff) was not present when 
these declarations were made, and they were never 
communicated to him. They were self-serving declara- 
tions of Mitchell, (decedent) and not admissible under 
any rule of evidence, on his behalf or in the interest 
of his estate.’’ (Italics supplied) 


In Richardson v. Van Auken, 5 App. D. C. 209, the action 
was one by a cestui que trust against the estate of a de- 
ceased trustee as to certain property and for an account- 
ing of the income of the property. The cestut que trust 
was the sister of the deceased trustee. The finding was 
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for the cestui que trust, and on appeal the administrators 
of the deceased trustee raised the question of admissibility 
of a copy of a paper in the form of a letter, found among 
the papers of the deceased trustee. As to the letter, this 
Court said at page 216: 


«c# * * it appears to have been addressed to his 
sister-in-law, the widow of his deceased brother, J. Q. 
Adams. It was to explain to the widow of his de- 
ceased brother the relation that had existed between 
himself and his brother, and to justify himself, and 
to correct certain misunderstandings or misrepresen- 
tations to which he refers. The paper has nothing to 
do with the present litigation, and is entirely res inter 
alios acta, and therefore irrelevant. As well might 
the defendants attempt to introduce the mere verbal 
declarations of George W. Adams, in discharge of him- 
self, made to any third party not connected with the 
litigation, as the attempt to introduce this written pa- 
per im self-exoneration. The auditor and the court 
below held the paper to be inadmissible as against 
the complainant, and in their conclusion we entirely 
concur, * * *?? 


In Clark v. Harmer, 9 App. D. C. 1, the action was on 
an option on lands owned by the defendant. The defendant 
alleged that the plaintiff procured the option from him 
by fraud; namely, representations to the defendant that 
gold plaintiff exhibited to the defendant had been dug up 
on defendant’s property. In an attempt to prove that 
there was in fact gold on the defendant’s property, plain- 
tiff’s counsel propounded a question to plaintiff, excluded 
by the lower court: 


sc# * * whether there was gold upon the eee, 


or rather what he (Plaintiff) had said to Lippman 
about there being gold on the Lynch farm. The state- 
ment, which it was sought to elicit, was not made in 
the presence of Harmer, or at a time or under circum- 
stances in which it could be held to bind the rights of 
Harmer in any way, and it seems that it would have 
been objectionable for that reason as examination in 
chief, no less than as rebuttal. It is argued, however, 
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that it was proper in rebuttal of the testimony of 
Lynch, who had stated that there was no gold upon the 
farm that would pay. 


“Tt is difficult to see how the proposed testimony, 
even if it were otherwise unobjectionable, could be 
regarded as in rebuttal of the statement of Lynch. 
That statement implied that there was gold upon the 
premises, but not in quantity that would pay for de- 
velopment. It was not sought to controvert this latter 
fact; and testimony cannot with any propriety be said 
to be in rebuttal when it is to the same effect as the 
testimony which it is supposed or proposed to re- 
but. * ¢ 9? 


In Rudd v. Buxton, 41 App. D. C. 353, the action was 
by plaintiff and his wife for the return of moneys advanced 
to the defendant for purchase of stock. Plaintiffs alleged 
that at the time of the delivery of moneys to the defendant, 
the defendant executed receipts for the moneys and per- 
sonally guaranteed repayment with interest; that defend- 
ant subsequently reacquired possession of the receipts and 
destroyed them. At the trial the lower court excluded evi- 
dence offered by the defendant of what purported to be a 
copy of the receipt testified to by plaintiffs, but which did 
not include any guarantee of repayment by the defendant. 
A verdict for plaintiffs was appealed by the defendant, and 
as to exclusion of the copy of the receipt, this Court said, 
at page 358: 


‘<9. The remaining assignments of error have been 
argued together, as they all relate to the exclusion 
of the paper offered by defendant as a copy of the 
missing or destroyed receipt. 

‘¢There was no error in refusing to let the paper be 
produced as evidence. 


‘Tt is unnecessary to review the cases cited on be- 
half of the appellant; they are not applicable to the 
question as here presented. The receipt was not exe- 
cuted in duplicate, nor was a counterpart or copy made 
with the knowledge or consent of the plaintiff. In 
fact, both he and his wife, after having been shown 
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the paper when testifying, denied that it was a true 
copy. It was nothing more than a self-serving memo- 
randum made by the defendant, whether prepared at 
or about the date of the original, or not.’’ (Underscor- 


ing supplied) 


In Du Perow v. Groomes, 42 App. D. C. 287, plaintiff, a 
real estate broker, sued the defendant for commission due 
plaintiff for sale of the defendant’s property. Plaintiff 
claimed the defendant authorized him to find a purchaser 
for his property, and defendant’s testimony tended to 
show that he had never authorized plaintiff to sell the 


property. 


Plaintiff offered, and the trial court received in evidence, 
@ memorandum made by plaintiff in defendant’s office on a 
letterhead of the defendant procured from the defendant 
or his bookkeeper. The memorandum included the loca- 
tion of the property, the price and the square footage. 
The Court of Appeals reversed and ordered a new trial 


because of the admission of the memorandum, stating, at 
page 290: 


‘1. It was error to permit this memorandum to be 
offered in evidence. It was not used, nor was it neces- 
sary to be used, by plaintiff to refresh his memory. 
Gurley v. MacLennan, 17 App. D. C. 170, 179; Sechrist 
v. Atkinson, 31 App. D. C. 1, 5; Rudd v. Buzton, 41 
App. D. C. 353.” 


In Bailey v. Smith, 57 App. D. C. 369, 23 F. 2d 977, the 
action was by the collector of Rose’s Estate against Smith 
for notes executed by Smith payable to Rose as part of 
the consideration of a reporting business Smith purchased 
from Rose during Rose’s lifetime. Rose had made cer- 
tain representations as to the value of the accounts receiv- 
able which proved to be false. After learning of the false 
representations, Smith wrote to Rose, and his letter was 
received in evidence solely for the purpose of proving 
notice to Rose that Smith repudiated the contract. Appel- 
lant then offered a letter from Rose to Smith denying mis- 
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representations. The trial court excluded the letter, and 
the Court of Appeals affirmed the exclusion, stating, at 
page 371: 


‘The Rose letter was properly excluded, because of 
its self-serving character. The statements of fact 
therein could not be proved through the introduction 
of this letter, which had no tendency to disprove the 
notice of repudiation. In other words, its sole purpose 
was to prove the facts it recited.”’ 


In United States v. Balance, 61 App. D. C. 226, 59 F. 2d 
1040, plaintiff appealed from an adverse decision in a war 
risk insurance case. On appeal, the appellate court con- 
sidered the admissibility of personal statements of the 
plaintiff of his physical condition made from time to time 
to various physicians in connection with medical examina- 
tions of him, as contained in the physicians’ records. After 
reciting the statements contained in the records, this Court 
said, at page 227: 


«c@ * * Objection was properly made before trial to 
the admissibility of these statements, and it would have 
been a simple matter to have deleted from the report 
all these self-serving declarations, and the failure to 
do so and the admission of the entire report in evi- 
dence was, we think, error of such prejudicial character 
as makes it our duty to reverse the judgment and send 
the case back for a new trial. 


««* * * There was, therefore, no error in admitting 
the official reports of the physicians based on their ex- 
aminations of plaintiff, but this is very far from saying 
that self-serving declarations found in reports of the 
pees physicians are likewise admissible in evi- 

ence. 


In Demeter v. United States, 62 App. D. C. 208, 66 F. 2d 
188, also a wark risk insurance case, plaintiff appealed 
from an adverse decision of the trial court. In passing 
upon the various assignments of error, this Court said 
at page 209: 
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‘¢(2) Assignment 2 is to the refusal of the court to 
admit in evidence a statement of his (plaintiff’s) case 
sworn to by plaintiff in 1918, before a summary court 
officer. This was plainly self-serving, besides which 
plaintiff testified in person to the same effect in court 
at the trial, and the earlier statement was properly 
rejected.’’ 


In Palmer v. Hoffman, 318 U. S. 109, 87 L. Ed. 645, the 
Supreme Court affirmed action of the trial court in ex- 
cluding a written statement of the engineer who operated 
appellant’s train, and was involved in the accident, where 
the engineer died before trial. Appellee there contended: 


‘‘This statement of the ne is clearly hearsay 
and a self-serving declaration * 


The Supreme Court held the statement was not a state- 
ment made ‘‘in the regular course’’ of business, and not 
otherwise admissible, under the Federal Shopbook Rule. 
28 U. S. C. A. Section 695. 


In Weimamn, et al. v. Sheppard, 37 A. 2d 847 (Municipal 
Court for the District of Columbia, 1944). Plaintiff was 
awarded judgment for a brokerage commission for the sale 
of real estate. On appeal, the defendants charged error 
in admission of a listing card. At page 847, the Court 
stated: 


sce * © The card was dated February 23, 1942, con- 
tained a description of the property, authorized sale 
at $23,500 and was signed by defendant Fritz H. Wei- 
mann. Plaintiff testified that in May 1943, Fritz 
Weimann verbally authorized him to sell for $19,000 
and that thereafter, out of the presence of defendants, 
he made a notation on the card as follows: ‘Price 
May/43 $19000. to pay full Comm.’ Plaintiff offered 
the card in evidence without the notation just men- 
tioned. It was received over defendants’ objection, 
the trial judge stating that the notation was not to be 
considered as evidence and that the listing card ‘was 
not offered as having contained the said notation.’ 
This was not error. Being a memorandum of which 
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the adverse party had no knowledge, that part of the 
card was inadmissible to corroborate the testimony of 
plaintiff. It could of course have been used by plain- 
tiff to refresh his recollection, but it was not used for 
that or any other evidentiary purpose. * * *”’ 


The trial judge said: 


sc* * * T would interpret the general purpose of 
14-302, District Code of 1951, as being inconsistent 
with excluding this testimony. You may have your 
exception, and I will overrule it, and permit the ques- 
tioning.”? (JA 199) 


A mere reading of the statute will disclose its inappli- 
eability. The statute reads as follows: 


*£§ 14-302 (9:9. Testimony of surviving party. 

‘“‘In any civil action against a person who, from 
any cause, is legally incapable of testifying, or against 
the committee, trustee, executor, administrator, heir, 
legatee, devisee, assignee, or other representative of 
a deceased person or of the person so incapable of 
testifying, no judgment or decree shall be rendered 
in favor of the plaintiff founded on the uncorroborated 
testimony of the plaintiff or of the agent, servant, or 
employee of the plaintiff as to any transaction with or 
action, declaration or admission of the deceased or 
incapable person; and in any such action, if the plain- 
tiff or any agent, servant, or employee of the plaintiff 
testifies as to any transaction with or action, declara- 
tion, or admission of the deceased or incapable person, 
no entry, memorandum, or declaration, oral or written, 
by the deceased or incapable person, made while he 
was capable and upon his personal knowledge, shall 
be excluded as hearsay. (Mar. 3, 1901, 31 Stat. 1357, 
ch. 854; § 1064; Apr. 19, 1920, 41 Stat. 567, ch. 153; 
June 24, 1948, 62 Stat. 579, ch. 609.) ”’ 


661 Pax Paul T. Stone, Inc., Mp Metzler, 68 Beck ~ me oe F. aa 231; 


Gurley v. MacLennan, 17 App. D. C. 170; App. 
App. >. C. 1; Rudd v. Buxton, 41 App. ’D. C. 3535 Sceuteer® v. sSook, 
58 App. D. Cc. 304, 30 F. 2d 467. 
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In Rosenschein v. Citron, 83 U. S. App. D. C. 346, 169 
F. 2d 885, this Court said at page 347: 


«c# * * the cited statute ‘seeks to protect only per- 
sons ‘‘legally representing the deceased’’ against 
claims which may be fraudulent.’ * * *”’ 


The language of the statute is explicit. It applies only 
where the plaintiff is the survivor and the defendant is 
the representative of the deceased or other incapable 
party to the transaction and the survivor-plaintiff, or any 
agent, servant or employee of his, first testifies as to a 
transaction with or admission of the deceased or otherwise 
incapable party to the transaction. 


Clearly, the action contemplated by the statute is one 
‘against a person * * * legally incapable of testifying, 
*** or * * * representative of a deceased person * * *.”? 
The statute contemplates an attempt to prove and collect 
upon a claim arising out of a transaction which the claim- 
ant had with the decedent. It does not in any way apply 
where the action is brought by the representative as in the 
case at bar, and the defendant or his agents or employees 
testify as to an admission of the decedent. 


Moreover, the statute does not make declarations of the 
deceased person admissible where admissions of the de- 
ceased person are testified to by a person other than the 
plaintiff or any agent, servant or employee of his. From 
this, it is quite obvious that the object of the statute is 
to make declarations, otherwise objectionable as hearsay, 
admissible only where the plaintiff has all the knowledge 
of the transaction within his control. The statute does not 
apply where persons other than the plaintiff or any agent, 
servant or employee of his, testify about an admission of 
the deceased person. 


Counsel for the plaintiff (appellee Helms) cited Lee v. 
Mitcham, 69 U. S. App. D. C. 17, 98 F. 2d 298, 117 A. L. R. 
1427, and argued therefrom that the alleged oral and writ- 
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ten declarations of the decedent Easterday were admissible 
for the purpose of showing his intent. He argued that 
“we have the precise issue here’’ that was involved in Lee 
v. Mitcham, supra. But obviously counsel for the plaintiff 
was in error. 


The action involved a determination of whether Edmon- 
ston, deceased, paid or purchased the notes in question. 
The evidence showed the notes were payable to the Wash- 
ington City Orphan Asylum, secured by deed of trust on 
District of Columbia real property. The notes were placed 
with the bank for collection with the endorsement ‘‘For 
collection Washington City Orphan Asylum W. E. Ed- 
monston, Treasurer’’. Some years later, Edmonston gave 
the bank his personal check for the amount of principal 
and accumulated interest upon the notes in question. His 
secretary took the check into the bank, secured the notes, 
returned to the cab where Edmonston was waiting and gave 
Edmonston the notes. Upon return to his office, Mr. Ed- 
monston made the following notation on the back of each 
note: 


‘<The principal and unpaid interest to December 16, 
1925, was paid to Riggs National Bank by my certi- 
fied check on Bank of Washington, to be credited to 
The Washington City Orphan Asylum in order to save 
it from loss and not to extinguish the note and the 
same is to be held by me as my property and trans- 
ferred to me by said Asylum when the proper credit 
is made to it. 


‘“*W. E. Epmonsron 


‘‘In consideration of the above payment this note 
is hereby transferred and assigned to William E. Ed- 
monston subject to approval of trustees.’’ 

This Court stated the issue to be: 


sc# # * (W)hether Mr. Edmonston, in view of the 
facts shown above, purchased or paid the notes. In 
reaching an answer to this question we must be guided 
by these general propositions of law: First.—The 
transfer of possession of a negotiable instrument is 
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presumably a transfer of title. * * *Second.—While the 
presumption is as stated above, in the final analysis the 
question is determined by the intent of the parties, 
which is to be gathered from all the facts and cireum- 
stances. * * *”? 


Appellees contended the notations made by Edmonston 
were inadmissible, being self-serving and hearsay and not 
part of the res gestae. This Court held, at page 20: 


«<* * * There is no substance to these contentions. 
We think there is no requirement that the notations 
should have been made as part of the ‘res gestae’, in 
the sense in which appellees use the term. But in any 
event the testimony was that Edmonston, a man eighty 
years of age, went with his secretary in a taxicab to 
the bank, waited in the taxicab while she went in and 
delivered the check and received the notes, and im- 
mediately upon returning to his office wrote a state- 
ment on the notes to the effect that he had made the 
payment to save the asylum from loss but with the 
intention of preserving the debt intact. The time 
between his receiving the notes and his making the 
notations thereon was only so much time as was re- 
quired to reach his office, when for the first time the 
opportunity was at hand to make the notations; and if 
the res gestae rule were involved, the evidence would 
be sufficient to bring this transaction within it. Nor 
is there substance in the point that the notations are 
self-serving, written hearsay. Evidence of Edmon- 
ston’s intention was pertinent to the issue,—indeed it 
was the issue,—and the court was complelled to re- 
ceive any competent evidence which would prove what 
that intention was. Dilenbeck v. Herrold, 183 Iowa 
264, 164 N. W. 869. In nearly all such cases as this 
the courts have resorted to the declarations of the 
actors at the time of the transaction in order to de- 
termine the issue of intent, for there is frequently no 
other was of resolving the issue. If Edmonston, who 
died two years after the transaction, had been alive 
at the trial, it cannot be questioned that he could then 
have testified to his intention. His written declaration 
of intention is no less admissible than his oral declara- 
tion; the question is rather one of weight than of com- 
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petence. We think the settled rule which is applicable 
generally is that whenever intention is of itself a 
distinct and material fact in a chain of circumstances, 
it may be proved by contemporaneous oral or written 
declarations of the party. (citing cases and texts)’ 


We have shown on page 17 of this brief that the trial 
judge used one of these verbal declarations for the pur- 
pose of contradicting the testimony of the appellant until 
attention was called to the fact that the alleged oral decla- 
ration of the decedent Easterday had not been admitted 
for that purpose, but had been admitted only for the pur- 
pose of showing his intent. While it is true that the trial 
judge then said ‘‘I will not use it for that purpose,”’ that 
statement was made by the trial judge after he had ren- 
dered his decision. (JA 238-241, and 245) 


CONCLUSION 


It is respectfully submitted that the judgment should be 
reversed. 
ArtHur J. Hixanp, 
Ferpinanp J. Mack, 
Attorneys for Appellant. 





BRIEF FOR APPELLEE. 


IN THE 


United States Court of Appeals 
For rue Disrricr or CoLUMBIA Omerir.. 


Orzoz 
—_—_-—_—_ “Sfp; 

: Mes 
| 
os 


No. 14,881 °“2 


| 
| Oo— 





| fre 
t 7 


| 
Raymonp F. Duckworrn, Appellantfien, 


Vv. 


Ras E. Hetms, Administratrix of the Estate of 
3 Charles W. Easterday, Deceased, er su., Appellees. 


Appeal from the United States District Court for the 
District of Columbia | 


JoHN FE. Larson | 
Benton C. Toney, JR. 
910 American Security Building 
Washington 5, D. C. 


J. Roy THompson, Jr. 
505 Union Trust Building 
Washington 5, D. C. 





Attorneys for Appellee 


Press or Byron S. ADAMS, WASHINGTON, A Cc. 








QUESTIONS PRESENTED 


1. Whether the trial Court’s finding that appellant had 
breached his fiduciary duty is supported by substantial 
evidence? 


2. Whether the decision of this Court on a prior appeal 
of this case, that a person charged with a breach of a 
fiduciary duty has the burden of proof, may be challenged 
on this appeal, considering the doctrine of ‘‘the law of 


the case’’, and if so, whether the prior decision is correct? 


3. Whether when appellant, the survivor to a written 
agreement, makes the state of mind of the deceased party 
a material issue of fact, and also introduces testimony in 
regard thereto, decedent’s statements and acts, which show 
his state of mind, may be properly shown in rebuttal? 








INDEX 


L CounTER-STATEMENT OF CASE 
II. Summary or ARGUMENT 
Til. ArGuMeENtT: 


1. The lower Court’s finding that appellant Duck- 
worth breached his fiduciary duty to Easterday 
is fully supported by the evidence 


. The lower Court’s finding that appellant Duck- 
worth breached his fiduciary duty to Easterday 
is clearly correct 


. When a fiduciary relationship is established, the 
burden of proof is on the person charged with 


. Appellee’s rebuttal evidence was proper but 
even if improperly admitted, such error is non- 
prejudicial 


IV. Concivusion 


TABLE OF CASES 
American Exchange National Bank v. Ward, 111 Fed. 
782, 55 L.R. 


A. 356 
Atwood v. Kleberg, “sy F. (2d) 69, cert. denied, 64 
S. Ct. 45, 320 U.S. 7 
Bodkin v. Edwards, 265 red. 621, affirming 267 Fed. 
1004, and affirmed 41 S. Ct. 268, 255 U.S. 221 .... 
Bradley v. Pace, 87 U.S. App. D.C. il, 183 F. (2d) 806 


13 
21 


21 
13 


Brooks v. Martin, 2 Wall U.S. 70, 17 L. ed. 732 13, 14 


Consumer’s Petroleum Co. v. Consumers Co., 176 F. 
(2d) 441, cert. denied, 338 U 

Dear v. Guy, "64 App. D.C. oS a F. (2d) 198 

Elliott v. Gordon, 70 F. (2d) 

Gardiner v. U. S., 71 F. (2d) “63 cert. denied, 55 S. Ct. 
213, 293 U.S. "619 

Hays v. Harris, 78 F. (2d) 66, cert. denied, 56 S. Ct. 
134, 296 U.S. 613 

Hazen v. Hawley, 66 App. D.C. 266, 86 F. (2d) 217, 
me denied, 57 S. Ge 315, 299 U.S. 613, 81 L. ed. 
45 





Index Continued. 


Page 


Hearst Radio v. Good, 67 A 8 
Hill v. Mutual Life US 13 


F. (2d) 666 ........ 
Messinger v. Anderson, 


13 
152, 70 F. (2d) 756.. 8 
. 238, 308 U.S. 295, $4 L. ed. 
Peyton v. William C. Peyton Corp, 23 Del. Ch. 321, 7 
C. 180, 65 F. (24) 
290 U.S. 677 78 L. 


35 U.S. App. D.C. 
rel. Knight v. Lane, 


20 American Jurisprudence, Evidence, Section 141 ... 
McCormick on Evidence: 


Hutchins & Siesinger, 
38 Yale L. J. 283 (1929) 

em Hearsay Statute (Gen. L. [Ter. Ed.] e. 
233 § 





IN THE 
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For tre Disrerct or Cotumsra Crmcevrr 


No. 14,881 


Raymono FP. Duckworrn, Appellant, 
v. 


Raz E. Heims, Administratrix of the Estate of 
Charles W. Hasterday, Deceased, zr au., Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 
Since appellant has failed to recite the facts upen which 
the trial court based its decision, this appellee will do so. 
'' The case was before this Court on the first appeal: 101 
U.S. App. D.C. 390, 249 F. 2d 482" (JA 40-50). On Sep- 


1 See 72 Harvard Law Review, 555, (Jan. 1959). 
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tember 19, 1957, this Court determined upon the record then 
before it that Raymond F. Duckworth, the surviving party 
to a stock purchase agreement with Charles W. Easterday, 
deceased, possessed a secret intention not to alter the 
original price set out in the agreement, although the agree- 
ment contemplated, upon the initiative of either party, a 
yearly adjustment of the stock price (which had greatly 
increased in value) to conform with the net worth of the 
corporation. This Court noted that the parties constituted 
a ‘‘two-man’’ or a close corporation, and that, as such, 
there existed a fiduciary relationship between them. This 
Court held, on the record before it, that appellee, Rae E. 
Helms, Administratrix of the estate and daughter of 
Charles W. Easterday, would be entitled to summary 
judgment upon these facts. The Court, however, was 
reluctant to enter summary judgment for the Administra- 
trix without affording Duckworth an opportunity to show 
that he had fully discharged his fiduciary duty ‘‘to deal 
fairly, honestly, and openly”? with Easterday (JA 47); to 


prove that he had made ‘‘disclosures of all essential infor- 
mation’’ (JA 47); and that by so doing ‘‘to establish the 
entire fairness of the transaction’? (JA 50). This Court 
thereupon remanded the case for further proceedings 
(JA 50). 


Trial was held upon the remand. At the trial appellant 
Duckworth endeavored to satisfy the trial Court upon the 
points open by the remand. After a full hearing, the 
Court below, sitting as a court of equity, found on the 
exhibits, testimony and his sworn admissions that appellant 
Duckworth had 


‘¢. . . planned to acquire Easterday’s stock on his 
death at $10 a share, and it was his intent, if requested 
by Easterday, to modify the value of the stock pursuant 
to said contract and trust agreement, to deny his con- 
sent to any such modification. This intent was not 
communicated by Duckworth to Easterday.’’ (JA 241). 
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The Trial Court then concluded: 


‘‘Based on the foregoing facts I conclude that as a 
matter of law the defendant Duckworth had a fiduciary 
duty to Easterday which he breached by failure to dis- 
close to Easterday Duckworth’s intent on April 15, 
1948, and at all times thereafter to deny his consent 
to any modification of the price at $10 at which the 
survivor of Easterday and Duckworth could purchase 
the interest of the other. (JA 241). 


“*The Court will grant the relief prayed for in the 
complaint.’’ (JA 241). 


Appellant in this appeal does not state that the findings 
of the Court below are not based on substantial evidence, 
nor that the conclusion of law would not follow, but is 
content to bring to the attention of this Court only two 
incidental points, i.e., the burden of proof and the admis- 
sibility of some of appellee’s evidence. 


SUMMARY OF ARGUMENT 


1. The trial Court’s finding that appellant breached his 
fiduciary duty to Easterday is fully supported by the 
evidence. 


2. The trial Court’s finding that appellant breached his 
fiduciary duty to Easterday is clearly correct. 


3. This Court held on the record before it on the first 
appeal that a fiduciary relationship existed between Duck- 
worth and Hasterday and under those circumstances, the 
burden of proof was ‘‘on the litigant charged with a 
fiduciary obligation’? (JA 50) ‘‘to establish the entire 
fairness of the transaction’? (JA 50), and to show that 
he had dealt ‘‘fairly, honestly, and openly’? (JA 47) with 
Easterday and had made a full ‘‘disclosure of all essential 
information’? (JA 47). At the trial the facts which this 
Court held established the fiduciary relationship were 
proved. Therefore, the burden of proof, as stated by this 
Court, was on the appellant Duckworth. The trial Court’s 
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decision that Duckworth ‘‘planned to acquire Easterday’s 
stock on his death’’ (JA 241) for less than its true value 
shows that appellant Duckworth failed to meet this burden. 


4. When the surviving party to a transaction introduces 
evidence to show the state of mind of the deceased party, 
it is proper for the Court to receive rebuttal evidence to 
show the decedent’s state of mind. The receipt of such 
evidence in any event was within the sound discretion of 
the trial Court and if its receipt was improper, this did 
not constitute reversible error. 


ARGUMENT 
L 


THE LOWER COURT'S FINDING THAT APPELLANT DUCK- 
WORTH BREACHED HIS FIDUCIARY DUTY TO EASTERDAY 
IS FULLY SUPPORTED BY THE EVIDENCE. 


As indicated hereinabove, the instant case was remanded 
by this Court to the District Court ‘‘for further proceed- 


ings not inconsistent therewith”. (JA 50) Discussing 
the remand this Court said: 


‘¢While the complaint in the instant case did contain 
allegations of a violation of a confidential relationship, 
the motions for summary judgment were not addressed 
to this claim. Since we are unable to state with a 
complete or absolute certainty that appellee (Duck- 
worth) does not possess additional facts bearing on 
this issue, and since the District Court has not yet 
exercised its informed discretion in this regard, we 
believe the wiser course is to remand the case for 
further proceedings.’’ (JA 50) 


This Court also stated: 


‘We add that if, notwithstanding appellee’s sworn 
admissions, the trial Court finds that a genuine issue 
of fact exists as to appellee’s good faith, appellee is 
entitled to an opportunity ‘to establish the entire 
fairness of the transaction’ and the ‘findings [fof 
fairness] must be quite clear.’ [Case cited]. In the 
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circumstances shown by the stipulated facts in this 
case the burden of proof is on the litigant charged 
with a fiduciary obligation.’’ (JA 50) 


In other words, this Court remanded this case to the 
District Court to give Duckworth an opportunity to show 
the facts and circumstances concerning the execution and 
implementation of the stock purchase agreements in the 
light of his sworn admissions. 


With respect to the issue which this Court considered 
controlling in this case the District Court gave Duckworth 
wide latitude to explain his dealings with Easterday. The 
pertinent parts of Duckworth’s testimony in regard to 
the stock purchase agreements and his discussions with 
Easterday are as follows: 


“<Q. Now, Mr. Duckworth, was it your intention that 
the relationship between you and Mr. Easterday and 
the contracts you entered into, including the trust 
agreement, that in the event of the death of either one 


of you, the other individual, by the payment of $10 
per share, would receive the stock of the deceased? 


A. That is right. 


Q. And that was your interpretation and that was 
your understanding since the start of your negotiations 
with Mr. Easterday? 


A. That is exactly right. 

Q. And that is still your understanding? 

A. That is right.’’ 

(JA 117, 118) 

“<Q. * * * Now, Mr. Duckworth, on plaintiff’s exhibit 
4 [balance sheet of Easterday Duckworth Roofing 
Company, ending December 31, 1955], there is at the 
bottom of the page on the liability side a figure of 


‘Total Net Worth’ which I will round off to approxi- 
mately $120,000; is there not? 


A. That is right. 





6 


Q. Was there a discussion between you and Mr. 
Easterday after the bringing up of the figures as to 
what should be done with the $120,000? 


A. No, sir. 


Q. You assumed that the $120,000 or whatever por- 
tion of it would be represented by your shares of 
stock, would come to you upon the death of Mr. Easter- 
day by the payment by you of $7,200, is that correct? 


A. That is correct. 


Q. Did you tell Mr. Easterday that that was your 
assumption? 


A. There was no occasion for me to tell Mr. Easter- 
day. 
Q. Did you tell him that? 
A. No, I did not.’’ 
(JA 111, 112) 
“*Q. What discussion did you have between you 


at the year-end meetings, when the profits had been 
calculated respecting the division of those profits? 


A. There was no discussion about the division of the 
profits. It was assumed that they would be left in 
the business. 


Q. Did you discuss that with Mr. Easterday? 


A. That was the understanding when we went into 
business together. 


Q. Did you ever discuss it with Mr. Easterday? 
A. After the formation of the corporation, no.’’ 
(JA 110) 


**Q. Yet you never discussed with Mr. Easterday 
the effect of the retention of those profits in the busi- 
ness in the event of his death? 


A. It was the understanding before we ever went 
into business— 
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The Court: Will you answer these questions yes or 
no, then if you have to explain them, you may explain 
them. But we are wandering ’way off here in these 
answers. 


The Witness: Yes, sir. May I have the question read. 


The Court: Read the question (The last question 
was read.) 


The Witness: There was never any discussion.”’ 
(JA 120) 


*“‘Q. You answered a question a moment ago that 
you felt you had a duty to sit down and discuss with 
Mr. Easterday had this question come up on revalua- 
tion. Did you feel that you had a duty to change the 
price? 

A. I did not say that I had a duty to sit down with 
him. I said that I would have out of respect for Mr. 
Easterday. 


Q. Not because of the contractual obligation? 

A. Not because of the contractual obligation. 

Q. Do you feel that you had a duty to change the 
price if Mr. Easterday asked you to do it? 

A. No, I do not feel that there was any duty on 
my part to change the price of the stock. 

Q. You felt that you would stand on the letter of 
your contract? 

A. Well, if necessary, I felt that I could stand on 
the letter of the contract.’’ 


(JA 125) 


Duckworth, having reiterated his intentions, which this 
Court previously stated ‘‘are not left to speculation or 
conjecture on this record’? (JA 45), ‘‘are manifested 
plainly in his own affidavit’? (JA 45), and are ‘‘crystal 
clear’? (JA 49), the District Court exercised its ‘‘informed 
discretion’”’ and concluded: 
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«<e ¢ © that as a matter of law the defendant Duck- 
worth had a fiduciary duty to Easterday which he 
breached by failure to disclose to Easterday Duck- 
worth’s intent on April 15, 1948, and at all times there- 
after to deny his consent to any modification of the 
price of $10 at which the survivor of Easterday and 
Duckworth could purchase the interest of the other.’’ 


(JA 241) 


It is most significant that appellant Duckworth does not 
urge here that the findings of the trial Court are not sup- 
ported by substantial evidence. It is a familiar rule that 
facts found by a trial Court that are supported by substan- 
tial evidence are not open to review on appeal, unless upon 
an examination of the evidence they are clearly wrong. 


Hearst Radio v. Good, 67 App. D.C. 250, 91 F. 2d 555; 

Hazen v. Hawley, 66 App. D.C. 266, 86 F. 2d 217, cert. 

denied, 299 U.S. 613, 57 S. Ct. 315, 81 L. ed. 452; 

ee LaFayette v. Pickford, 66 App. D.C. 211, 85 F. 
710; 


Dear v. Guy, 64 App. D.C. 34, 78 F. 2d 198; 


Rhoderick v. Swartzell, 62 App. D.C. 180, 
cert. denied, 290 U.S. 677, 54 S. Ct. 100, 7: 
Matson v. Rusch, 61 App. D.C. 184, 59 F. 


t. 


THE LOWER COURT'S FINDING THAT APPELLANT DUCK- 
WORTH BREACHED HIS FIDUCIARY DUTY TO EASTERDAY 
_ 18 CLEARLY CORRECT. 

This Court in its decision of September 17, 1957, held: 
(1) that stockholders of a closely held corporation bear a 
fiduciary duty to deal fairly, honestly and openly with 
each other and to make a full disclosure of all essential 
information to each other; and (2) that where one of the 
stockholders of a closely held corporation enters into a 
surviving stock purchase agreement which contemplates a 
yearly adjustment of the stock price to conform with the 
realities of a rising or declining net worth of the corpora- 
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tion, and fails to disclose to the other stockholder his 
fixed intention never to alter the original price set forth in 
the agreement, such action on the part of the said stock- 
holder constitutes a flagrant breach of a fiduciary duty. 


The law of the case having been established, Mayflower 
Hotel Stockholders Protective Committee v. Mayflower 
Hotel Corp., 89 U.S. App. D.C. 171, 193 F. (2d) 666, 699, 
the trial Court had the duty of determining the facts 
from the evidence presented and applying the law which 
previously had been announced by this Court. The evi- 
dence presented to the trial Court may be briefly sum- 
marized as follows: 


A. Contract, dated April 15, 1948, and trust agreement, 
dated May 20, 1948, which this Court construed and deter- 
mined ‘‘contemplated, upon the initiative of either party, 
a yearly adjustment of the stock price to conform with 
the realities of a rising or declining net worth of the 
corporation.’’ (JA 44) 


B. Affidavit of Ramond F. Duckworth in opposition to 
preliminary injunction (JA 262-264), in which he states 
that ‘‘no change was ever made in this price, that he is 
advised and believes no change could be made without 
his consent, that it was never his intention at any time to 
consent to any change im this provision * * *.”? (JA 46) 


C. Balance sheet of Easterday-Duckworth Roofing Co., 
Inc. dated December 31, 1955 (JA 261) showing net worth 
of corporation to be $120,139.92. 


D. Duckworth’s answer to the complaint, wherein he ad- 
mits that when the corporation was formed, the figure 
of $10.00 per share represented the net worth of the stock, 
and the Company’s financial statement which showed that 
on December 31, 1955, the net worth of the stock was 
about $80.00 per share (par. 9 of complaint admitted in 
par. 9a of answer—JA 23). 
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E. Duckworth’s representation throughout his direct 
testimony that he and Mr. Easterday had an oral agree- 
ment which antedated the written agreements and which 
provided that the purchase price of the stock was to be 
$10.00 per share and that the price was to remain the same 
and was never to be changed. (See particularly counsel’s 
argument to the Court (JA 234) and Court’s comment to 
counsel at top of p. 237 of Joint Appendix). 


F. Duckworth’s explanation of the meaning of his state- 
ment contained in his affidavit that he never at any time 
had any intention of agreeing to a change in the purchase 
price of the stock. (JA 97-98) 


G. The testimony of Duckworth’s former counsel that 
he had prepared Duckworth’s affidavit in great haste (JA 
133) and that the Court of Appeals had placed a different 
construction and meaning on some of the language con- 
tained in the affidavit from what he had intended. (JA 
137, 138) 


H. Duckworth’s statements made throughout his testi- 
mony that he never had any intention of changing the 
purchase price of the stock, that the original price set 
forth in the agreements of April 15, 1948, and May 20, 1948, 
was to be the ultimate purchase price, that there was no 
duty on his part to change the price of the stock, and 
that after the agreements were signed by the parties, he 
never discussed the purchase price of the stock with Mr. 
Easterday. 


The trial Judge had a full opportunity to observe the 
demeanor of the witnesses and to hear and weigh their 
testimony as the above-summarized evidence was presented 
to the Court. He had the opportunity to hear the extraor- 
dinary explanation of both Duckworth and his former 
attorney, in efforts to overcome the devastating effect of 
Duckworth’s prior sworn admissions; i.e., that the language 
used was hastily drawn and inaptly used. The trial Judge 
could easily draw his own conclusions as to the validity 
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of these explanations. For example, the trial Court heard 
testimony that the decisive language used by Duckworth 
in his affidavit of October 17, 1956, was the result of 
haste in drawing a pleading. (JA 133). The record plainly 
showed, however, that the substance of the language was 
deliberately reaffirmed in an amending affidavit, dated Oc- 
tober 25, 1956, correcting another point (JA 28-30, 137); 
that the same language was reiterated on November 15, 
1956, in a formal paper filed in the case below (JA 127); 
that the language used was deliberately reaffirmed on 
December 20, 1956, by Duckworth’s counsel in his argn- 
ment before Judge Morris, on the motions for summary 
judgment (JA 33, 138) ; and in his brief filed in this Court 
on April 19, 1957, to support the former appeal to this 
Court (JA 139-140). 


Another example of the basic inadequacy of his case 
was Duckworth’s testimony that there was an oral agree- 
ment between Mr. Easterday and himself which antedated 
the written agreements and under which the price of the 
stock would not be changed. The evidence showed that 
the preliminary draft of the April 15th agreement pre- 
pared by Duckworth himself (JA 79), provided for a 
modification of the price of the stock by subsequent agree- 
ment of the parties (JA 251). The April 15, 1948, 
agreement executed by the parties contained the identical 
language (JA 253). The trust agreement executed May 
20, 1948, provided for periodic revaluation of the stock, and 
Duckworth testified that he was aware of the provisions 
calling for the periodic revaluation of the stock when he 
read and executed such agreement (JA 119). 


The outcome of the case depended entirely on the oral 
and written statements of appellant, and in view of the 
many inconsistent positions he took, it is no wonder that 
the trial Judge stated that he did not give any credibility 
to Mr. Duckworth’s testimony (JA 245-246). 


It is apparent from the above-summarized evidence that 
the findings of the trial Court are clear, correct and should 
be sustained. 
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Ti. 


WHEN A FIDUCIARY RELATIONSHIP IS ESTABLISHED, THE 
BURDEN OF PROOF IS ON THE PERSON CHARGED WITH 
ITS BREACH. 


A. This is the Law of the Case 


Appellant Duckworth argues in his brief that the District 
Court erred by ruling that the burden of proof was on him. 


On the first appeal, this Court stated: 


*¢In the circumstances shown by the stipulated facts 
in this case the burden of proof is on the litigant 
charged with a fiduciary obligation.”’ 


(JA 50) 


This view was based upon the confidential relationship 
which this Court found existed on the basis of the admitted 
facts and affidavits in the record then before this Court. 
The record made by appellee Helms in the District Court 
showed the existence of the same facts and, thus, the trial 


Court had proof of the matters which this Court referred 
to as the ‘‘stipulated facts in this case’’. Under the law 
of the case, the burden of proof on this issue was ‘‘on the 
litigant charged with the fiduciary obligation’’; i.e., appel- 
lant Duckworth. 


It is a familiar rule that the first decision on a matter 
in litigation becomes the settled law of the case on all 
subsequent litigation in the same case. Mayflower Hotel 
Stockholders Protective Committee v. Mayflower Hotel 
Corp., supra. On the second appeal in the Mayflower case, 
appellant contended that a decision of the United States 
Supreme Court subsequent to the first decision by this 
Court should change the ruling of this Court. This con- 
tention was not accepted, the Court stating: 


‘“We accordingly construe our prior opinion as an 
application of the District of Columbia law. Further 
we apply the rule that ‘the first decision has become 
the settled law of the case.’ [Citing cases] This Court 
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has, in the past, felt itself bound by sucha rule. Wash- 
ington Post Co. v. Chaloner, 1917, 47 App. D.C. 66, 71, 
reversed on other grounds, 1919, 250 U.S. 290, 39 
S. Ct. 448, 63 L. ed. 987.”’ 


This is a familiar rule of law and is entirely dispositive 
of the argument made by appellant. 


Hill v. Mutual Life Insurance Co., 193 U.S. 551; 

Bradley v. Pace, 87 U.S. App. D.C. 11, 183 F. 2d 806. 

New York Life Insurance Co. v. Taylor, 81 U.S. App. 
D.C. 331, 158 F. 2d 328; 

M essinger. v. Anderson, 171 Fed. 785; 

Consumer’s Petroleum Co. v. Consumers Co., 176 F. 2d 
441, cert. denied, 338 U.S. 948; 


B. The Prior Opinion of This Court Relative to the Burden of 
Proof Was Correct 

While this appellee does not believe it is proper for 

appellant to ask this Court, on a second appeal, to review 

the correctness of and to reverse its decision on the first 


appeal,” the cases hereinafter cited fully sanction the cor- 
rectness of the prior ruling of this Court. 


The authorities are almost universal that once a confiden- 
tial relationship has been shown between the parties, the 
burden of proving the fairness of the transaction is on 
the one charged with the breach of the fiduciary duty. 


Pepper v. Litton, 308 U.S. 295, 306, 60 S. Ct. 238, 
84 L. ed. 281; 

Brooks v. Martin, 2 Wall U.S. 70, 17 L. ed. 732; 

Stuart v. Larson, 298 Fed. 223, 38 A.L.R, 79; 

American Exchange National Bank, v. Ward, 111 Fed. 
782, 55 L.R.A. 356; 

Peyton v. William C. Peyton Corp., 23 Del. Ch. 321, 
7A. 2d 737, 123 A.L.R. 1482. 


2 Before the trial Court, counsel for Duckworth contended that this Court’s 
decision regarding the burden of proof was pure dictum and that its decision 
on this point was clearly wrong. (JA 221-223) 
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In the case of Brooks v. Martin, supra, the Supreme 
Court of the United States said: 


**But the confidential relations of the parties and 
the inadequacy of the price having been shown, it was 
said that the burden of proving the fairness of the 
transaction and of affirmatively showing a full dis- 
closure of all facts known to him was on the vendee.”? 


One of the best statements of this rule of law is set 
forth in the following extract from the comment contained 
in 20 American Jurisprudence, Evidence, Section 141, 
which this Court cited with approval in its decision on the 
first appeal: 


“<* © * However, where a fiduciary relationship ex- 
ists between the parties to a transaction, the burden 
of proof of its fairness is upon the fiduciary. He 
must show that there was no abuse of the confidence, 
that he acted in good faith, and that the act by which 
he is benefited was the free, voluntary, and independent 
act of the other party, done with full knowledge of 
its purpose and effect. Examples of such relation- 
ship may be seen in the case of * * * directors of a 
corporation and the corporation, or any other relation- 
ship of intimate and fiduciary character. A fiduciary 
seeking to profit by a transaction with the one who con- 
fided in him has the burden of showing that he 
communicated to the other not only the fact of his 
interest in the transaction, but all information he had 
which it was important for the other to know in order 
to enable him to judge of the value of his property. 
The formal creation of a fiduciary relationship is not 
essential to the application of this rule. The prin- 
ciples apply to all cases in which confidence is reposed 
by one party in another, and the trust or confidence is 
accepted under circumstances which show that it 
was founded on intimate, personal, and business rela- 
tions existing between the parties, which give one 
advantage or superiority over the other, and impose 
the burden of proving that the transaction was fair 
and just on the person acquiring the benefit.’? 
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Appellant in his brief cites a great number of cases, 
all to the effect that the burden of proving fraud is on 
the individual asserting fraud. This, of course, is an 
accurate statement of an abstract general principle of law, 
which has no application to the issue in this case. Under 
the circumstances, a detailed analysis of appellant’s cases 
is unnecessary. 


The law of the case, established on the first appeal, is 
that the burden of proof rests on Duckworth to establish 
that he intended to deal fairly, honestly and openly with 
Easterday; that he made a full disclosure of all essential 
information, and that the transaction was entirely fair 
to his business partner. It is abundantly clear from the 
findings of the trial Court that Duckworth failed to meet 
this burden. The factual findings below that at the time 
the parties entered into their negotiations, Duckworth 
‘*planned to acquire Easterday’s stock on his death at $10 
a share,’’ and that he had an intention to deny his consent 


to any modification of the stock price, which intention 
was not communicated to Easterday (JA 241), are, of 
course, a complete repudiation of any idea that Duck- 
worth met the burden imposed upon him by the rule 
announced by this Court on its first appeal. 


Iv. 


APPELLEE'S REBUTTAL EVIDENCE WAS PROPER BUT EVEN 
IF IMPROPERLY ADMITTED, SUCH ERROR IS NON-PREJU- 
DICIAL. 

Appellant takes the strange position that it was im- 
proper for appellee to offer and for the Court to receive 
rebuttal evidence in this case. We respectfully submit 
that the trial Judge correctly ruled on the admissibility 
of rebuttal testimony, but even if he committed error, it 
was non-prejudicial and his decision was fully supported 
by the evidence which was clearly admissible and which 
has been reviewed in prior portions of this brief. 
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Duckworth testified at the trial below that he had made 
an oral agreement with appellee’s decedent prior to the 
execution of any written documents, to the effect that no 
change in the price of the stock was to be made by the 
parties, and that the survivor would have the absolute 
right to purchase the stock of the decedent at $10 a share 
regardless of its value at the time of the death of the 
first stockholder. In order to rebut this testimony, it 
became necessary to prove Easterday’s state of mind so 
as to show his intention in the premises. Thus part of 
rebuttal evidence offered by appellee was directed to this 
point. 


Of course, as all parties recognized, evidence by Duck- 
worth or others as to the intention of the decedent Easter- 
day was hearsay as to Easterday. Notwithstanding this 
fundamental fact, appellant solemnly urges this Court to 
find as a matter of law that appellee was barred from 
introducing evidence of the same type regarding the inten- 
tion of the decedent Easterday. Appellant also argues 
that the intention of the parties is immaterial. The incon- 
sistency of appellant’s position is apparent. 


Appellee, of course, has no primary evidence of intention 
because the lips of her witness are sealed by death. Appel- 
lant would take advantage of this to insist that his hearsay 
evidence should stand uncontradicted. The statement of 
the proposition carries its own reply. 


It must be remembered that the trial below was before 
an equity court. There was no jury. It is agreed that 
rules of evidence that may be salutory before a jury may 
be relaxed in a trial before a judge. In fact, McCormick 
on Evidence (1954), Section 301, page 627, states: 


««* * * it seems that the hearsay rule could well be 
discarded altogether in trial to a judge. Its general 
power to exclude cumulative evidence or evidence of 
so little value as not to be worth consuming the time 
of the Court, and his duty to rest his findings only on 
substantial evidence, would prevent abuses.’’ 
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See also Section 60, page 137. 


As previously stated, the rebuttal testimony attacked by 
appellant was adduced to show the state of mind of the 
decedent. This testimony introduced through witnesses 
subject to cross examination clearly shows that the dece- 
dent, Easterday, regarded his interest in the corporation 
as being equal to one-half of the net worth of the corpo- 
ration. The testimony introduced was of a most solemn 
sort and consisted of statements made by EHasterday to 
his daughter (appellee in this case) and three of his close 
friends shortly before his death and under circumstances 
which clearly indicated he was speaking the truth. 


The first witness, John E. La Motte, was a contemporary 
of Mr. Easterday, having known him since 1909 (JA 192). 
Mr. La Motte testified that he had talked with Mr. Easter- 
day shortly after he had formed the corporation and 
brought Duckworth into the business (JA 201). On this 
occasion, Mr. Easterday told Mr. La Motte that provisions 


had been made, upon the death of either stockholder, for 
the survivor to purchase the stock of the deceased stock- 
holder. Mr. La Motte then inquired about the price of 
the stock and was told by Mr. Easterday that they had set 
a price of $10.00 per share. He then asked Mr. Easterday 
why he had set the price so low and Mr. Easterday replied 
that if the business made money, the price of the stock 
would be increased (JA 201-202). 


Mr. La Motte also testified to another conversation he 
had with Mr. Easterday approximately a year before the 
latter’s death. In this conversation Mr. Easterday told 
Mr. La Motte that his stock was worth $40.00 or $50.00 
a share and that it had not been revalued because Mr. Duck- 
worth wanted to finish a couple of large contracts which 
were then in progress. (JA 206). 


Mr. Bernard Weaver was the next witness called by 
appellee. He had known Mr. Easterday for approximately 
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37 years and had talked with Mr. Easterday after they 
had attended the weekly meeting of the Kiwanis Club. 
This conversation took place several days before Mr. 
Easterday’s death. On that occasion, Mr. Easterday ad- 
vised him that his interest in the business was worth 
approximately $60,000; that his cash, insurance and other 
property would amount to another $25,000, and that with 
$85,000 he felt he was leaving his daughter Elizabeth 
(invalid daughter) pretty well fixed for the future (JA 
207-208). 


The next witness called was Miss Anne Panor. Miss 
Panor was a next door neighbor of Mr. Easterday and 
had known him and his family for over 30 years. She 
stated Mr. Easterday was more or less a father to her in 
many ways. She testified that she had a conversation with 
him just prior to his death when he was not feeling well, 
and on this occasion he told her that his business was worth 
$120,000; that his share was $68,000, that it was in trust 


for Elizabeth, and that the house and everything else was 
to go to Mrs. Helms (JA 211-212). 


The last witness was the appellee. She testified about a 
paper writing (plaintiff’s exhibit number 11, JA 268) her 
father had given to her shortly before his death and 
his explanatory statements made to her at the time he 
gave her the paper. The paper notation, written in Mr. 
Easterday’s own handwriting, shows that he considered his 
interest in the corporation to be worth $67,600.00 and his 
statements to Mrs. Helms indicated that he expected his 
estate to receive such amount upon his death (JA 215-216). 


The above-mentioned testimony shows beyond question 
Mr. Easterday’s state of mind and intentions regarding the 
stock purchase agreement. Appellant Duckworth, by his 
evidence, had placed the intention of the parties squarely 
in issue and it was proper for appellee to produce rebuttal 
testimony pertaining to such issue. 
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The modern rule admits statements of decedents made 
under circumstances which seem to require their admission 
in order to avoid substantial injustice. It is submitted 
that it would be most unjust and highly illogical to permit 
Mr. Duckworth to testify as to his intentions regarding 
these agreements and not permit the appellee to offer 
statements and acts of the decedent to show his intention 
and state of mind regarding the same agreements. 


As McCormick on Evidence, paragraph 271, page 576, 
says: 


‘ce * * the stream of decisions reveals the urge to 
admit declarations of persons deceased about previous 
happenings where the needs of justice seem to re- 
quire it.’’ 


In support of this statement, McCormick cites the leading 
case of Lee v. Mitcham, 69 App. D.C. 17, 89 F. (2d) 298, 
117 A.L.R. 1427. In this case, as in the instant case, the 
issue was whether evidence could be given to explain nota- 
tions made by a decedent on the back of a note. This 
Court allowed the evidence, even though it was attacked as 
self-serving and hearsay. This Court said: 


<< * © © Tf Edmonston, who died two years after the 
transaction, had been alive at the trial, it cannot be 
questioned that he could then have testified to his 
intention. His written declaration of intention is no 
less admissible than his oral declaration; the question 
is rather one of weight than of competence. We think 
the settled rule which is applicable generally is that 
whenever intention is of itself a distinct and material 
fact in a chain of circumstances, it may be proved by 
contemporaneous oral or written declarations of the 


party.” 


Judge Leonard Hand’s comments before the New York 
City Bar Association which are cited with approval in 
Wigmore on Evidence, Volume V, note to Section 1576, 
and Lee Pong Taz v. Acheson, 104 F. Supp. 503, are par- 
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ticularly appropriate on this point. His comments in part 
are: as. follows: 


“*T shall rather ask you to consider the basis of the 
great [hearsay] rule itself, and whether it is not 
perhaps now time when it should be made to yield to 
more rational considerations * * *. When a witness 
is not available at all * * *, let us hear what he has 
said on the matter, just as we do in every other 
concern of life, even in affairs which may involve our 
lives or the safety of the state. You will perhaps, 
with the instinct of lawyers, recoil at what seems so 
far reaching an innovation. I do not complain; I 
agree that it involves chances, but in answer I argue 
that, as the law now stands, the party who has only 
such proof is deprived of any chances at all. It would, 
of course, be undesirable to open the doors to hearsay 
evidence when better was available, but I ask you 
whether Baron Gilbert was not right in saying that 
men should use in their disputes the best means they 
can get to reach the truth? * * * In this as in other 
rules of evidence, the admissibility of such testimony 
will necessarily rest in the discretion of the trial Judge. 
The question will be not whether the testimony falls 
within recognized exceptions to the rule against hear- 
say, but whether the witness who knew the facts is 
available at all, * * *. Had he any motive at the time 
which might have induced him to falsify? Was the 
matter within his knowledge and immediate memory? 
Was it mere routine? The judge would exercise judg- 
ment before allowing the party to introduce his state- 
ment at all and must, if you like, caution the jury in 
its use, but let it in he might, and his discretion, unless 
abused, would be sustained * * *. Even before juries, 
if we trust them at all, can we hope to obtain satis- 
factory results while we deprive them of the kind of 
proof to which they would have recourse in every other 
inquiry they undertake?’* 


=See also Hutchins & Slesinger, State of Mind to Prove an Act, 38 Yale 
L. J. 283, 289-295 (1929); Massachusetts Hearsay Statute (Gen. L. [Ter. Ed] 
c. 233 $65); The Model Code of Evidence, R. 503; Uniform Rules of Evi- 


dence, BR. 63(4)(¢). 
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Under the circumstances of this case, the several state- 
ments of the decedent Easterday, made under most solemn 
conditions and at times when he certainly had no motive 
to falsify, relative to his abiding belief that his arrange- 
ments with Duckworth contemplated that upon his death 
he was to receive payment at a fair value for his stock 
interests, is in aecordance with the ‘‘stream of decisions’’. 
The admission of such evidence was peculiarly within the 
discretion of the trial Court. It is submitted that no abuse 
of this discretion has been shown and that appellant’s 
complaint in this regard is frivolous. 


Assuming arguendo, that appellee’s rebuttal evidence was 
not admissible as such, this could not change the results 
of the trial below. It is, of course, axiomatic that imma- 
terial and non-prejudicial error may not be the basis for 
reversal of a trial Court. 


U.S. ex rel. Knight v. Ballinger, 35 U.S. App. D.C. 429, 
judgment affirmed U.S. ex rel. Knight v. Lane, 33 
S. Ct. 407, 228 U.S. 6; 

Atwood v. Kleberg, 133 F. (2d) 69, cert. denied, 64 
S. Ct. 45, 320 U.S. 744; 

Hays v. Harris, 78 F. (2d) 66, cert. denied, 56 S. Ct. 
134, 296 US. 613; 

Bodkin v. Edwards, 265 Fed. 621, affirming 267 Fed. 
1004, and affirmed 41 S. Ct. 268, 255 U.S. 221; 

Gardiner v. U. S., 71 F. (2d) 63, cert. denied, 55 S. Ct. 
213, 293 U.S. 619; 

Elliott v. Gordon, 70 F. (2d) 9. 


It is respectfully submitted that, as hereinbefore clearly 
set forth, the factual findings of the Court below are fully 
supported by the evidence offered on behalf of the appel- 
lant, without giving any effect whatsoever to the rebuttal 
evidence offered by this appellee. The record shows that 
not a single finding of the trial Court is based upon the 
rebuttal evidence of the appellee. Under such circum- 
stances error, if any, would be immaterial and non- 
prejudicial. 
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CONCLUSION 
It is submitted that this Court should affirm the decree 
entered below. 


Joun E. Larson 
Benton C. Toitey, Jr. 
J. Roy THompson, Jr. 


Attorneys for Appellee 
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1956 Docket Entries 


Oct. 9—Complaint, appearance Exhibit A, B—filed, 

Oct. 9—Temporary restraining order; motion for prelim- 
inary injunction set for October 16th, 1956. $250.00 
undetaking. Issued at 2:42 p.m. Matthews, J. (N). 

Oct. 15—Answer of Deft. #2 & counter-claim vs. Pltff. & 
cross-claim vs. Deft. #1 for interpleader, ¢/m 10-12-56, 
App. Whiteford, Hart, Carmody & Wilson—filed. 

Oct. 18—Answer of Deft. #1 to complt. ¢/m 10-17-56. App. 
Hudson, Creyke, Lipscomb & Gray—filed. 

Oct. 18—Answer of Deft. #1 to counter-claim and cross- 
claim for interpleader ¢/m 10-17-56—filed. 

Oct. 18—Motion of Deft. #1 for summary judgment. ¢/m 
10-17-56. P & A, M.C. 10-18-56—filed. 

Oct. 18—Answer of Pltff. to counter-claim & to Deft’s. 
cross-claim for interpleader, e/m 10-17-56—filed. 

Oct. 18—Order dissolving temporary restraining order and 
denying Pltff’s. motion-for premliminary injunction 
and directing The National Bank of Washington to 
continue to hold certain stock. Morris, J (N). 

Oct. 29—Affidavit of Deft. #1 in support of Motion for 
summary judgment & amended affidavit, ¢/m 10-25-56 
—filed. 

Oct. 31—Motion of Pltff. for summary judgment, P & A, 
¢e/m 10-31-56. Affidavit & Exhibits X, Y & Z & Z-1; 
affidavits (2), M.C. 10-31-56—filed. 

Nov. 15—Amended answer of Deft. #1 by consent, ¢/m 
10-25-56—filed. 


1957 

Jan. 3—Order denying pltf’s motion of summary judgt. 
& granting defts motion for summary judgt.; modify- 
ing instructions issued to deft #2 10-18-56 costs vs. 
pltf. (N) Morris, J. 

Jan. 7—Notice of Appeal of Pltff. from order 1-3-57, (copies 
to Ceoffrey Creyke, Jr. & Philip S. Peyser), Deposit 
by John E. Larson, $5.00—filed. 

Oct. 7—Certified copy judgment USCA reversing & remand- 
ing cause to USDC. Opinion attached. (dated 9-19-57) 
—filed. 
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Oct. 23—Judgment on judgment of USCA for DC vacating 
and setting aside Judgment of USDC for DC, passing 
ease for reassignment and award. pltff v. deft. Duck- 
worth $457.35 as taxable costs on appeal. Morris, J. 
(N). ! 


1958 


Mar. 3—Transcript of Proceedings 11-20-56, pages 1- 23; 
For Court. (Rep: David Spatzer)—filed. 
May 14—Amended answer of deft. Raymond F. Duckworth 
c/s 5-14-58 (Fiat) Letts, J.—filed. 
May 14—Pre-Trial Proceedings. Letts, J. 
Nov. 5—Hearing commenced; respited until tomorrow 
morning (Reporter-David Spatzer) Hart, J. 
Nov. 6—Hearing resumed; respited until 1:45 P.M. tomor- 
row (Reporter-Roger E. Frye) Hart, J. 
Nov. 7—Hearing concluded; Finding for pltff. (Order to 
be presented Hart, J. 
Nov. 20—Order eoneelling agreement dated May 20, 1948; 
The National Bank of Washington shall deliver, at 
expiration of 20 days from date of order, unless super- 
sedeas bond is approved & filed, certificate No. 4 'to 
deft. Duckworth, Certificate No. 3 to pltff. ete.; that 
pltff, recover costs against deft. Duckworth; that Deft. 
The National Bank of Washington shall return to Deft. 
Duckworth, 20 days from date of this order, his check 
of $7,600.00 ete.; that deft. Duckworth pay to deft. 
National Bank of Washington $300.00 re attys. aoe 
cost re interpleader. Hart, J. (N). 
Nov. 20—Order fixing amount of supersedeas bond in the 
sum of $50,000.00 & staying execution pending appeal ; 
& denying extension of automatic stay of 10 days pend- 
ing an appeal from this order, ete., Hart, J. (N). | 
Nov. 25—Notice of appeal by defts. from order of 11-20-58; 
copies to Larson, Thompson & Peyser-Deposit by 
Mack-$5.00—filed. 
Dec. 5—Supersedeas Undertaking of deft. in sum of 
$50,000.00 with Aetna Casualty & Surety Co, approved 
& filed. 














= 
(Filed October 9, 1956) 


IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF 
COLUMBIA 


Civil Action No. 4058-56 


Rae E. Hetms, Administratrix of the Estate of CHarLes 
W. Easrerpay, Deceased, 2701 S. Inge Street, Arling- 
ton, Virginia, 

Plaintiff, 
v. 


1. Raymonp F. DuckwortH, 2516 Tunlaw Road, N.W., 
Washington, D. C. 


2. Nationa, Bank or Wasuineron, a National Banking 
Corporation, 619 - 14th Street, N. W., Washington, 


D. C., 
Defendants. 


Complaint for Temporary Restraining Order and for Permanent 
Injunction 

1. This Court has jurisdiction under Sections 11-301 and 

11-306, District of Columbia Code, 1951 Edition. The 

amount involved exceeds Three Thousand Dollars ($3,000.) 


2. Plaintiff, Raz E. Hetns, is a citizen of the United 
States, and resides at the address stated in the caption. 
She brings this action as the duly appointed Administra- 
trix of the Estate of Cuartes W. Easrerpay, deceased, as 
hereinafter set forth. 


3. Defendant, Raymonp F. Ducxwokrrts, is a citizen of the 
United States, and resides at the address stated in the 
caption. Defendant, Nationa Bank or WasuincTon, is a 
corporation organized under the National Banking Laws 
of the United States, and has its principal offices and place 
of business at the address set forth in the caption. Said 
defendants are sued for the reasons hereinafter set forth. 


4. Cartes W. Hasrerpay, died on September 11, 1956, 
and letters of administration were issued upon his estate 
to plaintiff on the 1st day of October, 1956. 
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d. Said decedent had been engaged in the general roof- 
ing and sheet metal contracting business for about forty- 
five (45) years prior to 1948, under the name Hasterday 
Roofing Company, an unincorporated, solely-owned enter- 
prise, and had established in the Metropolitan area of 
Washington, District of Columbia, a reputation for relia- 
bility and skill j in that type of business, both in new con- 
struction and repair work. 


6. On or about April 15, 1948, said Cuartes W. Weeren: 
pay and defendant, Bivaronn F’. Duckwortn, who plaintiff 
believes then was about thirty-five (35) years of age, en- 
tered into a preliminary written agreement for the incor- 
poration of the Hasterday-Duckworth Roofing Company, 
Inc., and the sale of said stock. A true copy of said agree- 
meng is hereto attached as Exhibit ‘‘A’’ and incorporated 
herein by reference. Said agreement provided, among 
other things, as follows: 


**It is further understood and agreed that the sto¢ 
issued to the parties to this agreement will be place 
in trust and a trust agreement executed whereby th 
stock of one party will be sold and transferred only t 
the other party. This transfer will be made upon th 
death of one party or sooner by mutual agreement, 


‘‘The vendee is to have the option of purchasing the 
stock of the retiring member in one transaction or of 
spreading the purchase over a period of 12 months. 
The purchase price of the stock shall be the par value 
of $10 per share unless modified by the parties by sub- 
sequent agreement.’’ 





Plaintiff is informed, believes and therefore avers that 
the defendant, Raymonp F. Duckworta, who is a graduate 
lawyer, prepared said agreement. 


7. Pursuant to said agreement, the Basterday-Duck- 
worth Roofing Company, ince was duly incorporated under 
the laws of the State of Maryland, and of the authorized 
common stock of 2,500 shares, 760 shares, represented by 
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Certificate No. 3, were issued to said Cuartes W. Hasrer- 
Day, and 720 shares, represented by Certificate No. 4, were 
issued to Raymonp F. Duckworrs. 


8. Pursuant to the intention expressed in said agree- 
ment (Exhibit ‘‘A’’), said Cuaruzes W. HastTERpDAy, as party 
of the first part, Raymonp F. Duckxworrs, as party of the 
second part, and the Hammron Nationa, Bank oF Wasu- 
INGTON, now known as the Nartonan BANK oF WASHINGTON, 
as Trustee, defendant herein, entered into a stock pur- 
chase agreement, a true copy of which is hereto attached 
as Exhibit ‘“B’’ and incorporated herein by reference. 
Said stock purchase agreement provided, among other 
things, as follows: 


‘¢ ARTICLE IT 


“Upon the death, prior to the termination of this 
agreement, of whichever of the parties of the first or 
second parts is the first to die, the surviving party 
shall purchase the stock in the aforesaid corporation 
owned by the deceased stockholder at the time of his 
death and deposited hereunder, and the Trustee shall 
sell, transfer and deliver such stock to the surviving 
stockholder at the price and upon the terms and condi- 
tions hereinafter set forth. 


‘¢ AnTIcLe IIT 


‘““The price which the surviving stockholder shall 
pay for the stock of the deceased stockholder shall be 
at the rate of $10.00 per share; provided, however, 
that such sale and purchase price may, from time to 
time, be re-determined and changed in the following 
manner : 


‘‘During the month of J anuary in any year while 
this agreement remains in force, the parties of the 
first and second parts shall have the right to increase 
or decrease the sale and purchase price by an instru- 
ment in writing signed by the parties of the first and 
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second parts and filed with the Trustee, the last paper 
writing so filed with the Trustee prior to the death jof 
either of said parties to be final and conclusive in es- 
tablishing such value and shall effectively fix the price 
at which the surviving stockholder shall purchase and : 
the Trustee shall sell ‘the stock of the decedent in said 
corporation.’’ 





Plaintiff is informed, believes and therefore avers Ae 
the individual defendant, Raymonp F. Duckwortu, like- 
wise prepared said agreement. 


9. Plaintiff is informed, believes and therefore avers that 
the assets and net worth of said Basterday-Duckworth 
Roofing Company, Inc., as reflected by its respective annual 
Profit and Loss Sintements for the years from the incor- 
poration of said Company in 1948 through December 31, 
1955, gradually increased in value each year, and that on 
December 31, 1955, the ‘“Total Net Worth’’ of said Com- 





pany, not including ‘good will’’ or ‘‘going concern value, 4 
amounted to $120,139.92, or at least $80 a share for its 
issued and outstanding shares of common stock. Plaintiff 
is informed, believes and therefore avers that the value of 
each share of said common stock further increased in value 
from January 1, 1956, until September 11, 1956, the date 
of death of said Cuartes W. Hasrerpay. 





10. Shortly after the death of plaintiff’s father, CHARLES 
W. Easrerpay, plaintiff was informed that through failure 
by the parties to said stock purchase agreement to file 
with the Trustee a formal certificate of revaluation of 
said stock, the Trustee expects to deliver said stock cer- 
tificate for 760 shares to the individual defendant upon ine 
payment of $10 a share therefor. 





11. Plaintiff has requested the corporate defendant not 
to deliver said Certificate No. 3 for 760 shares of the com- 
mon stock of Easterday-Duckworth Roofing Company, Inc., 
in the name of Cartes W. Hasrerpay, and endorsed pm 
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blank, to the defendant, Raymonp F. Duckworrts, unless 
he pays the plaintiff the true value thereof. 


12. Plaintiff further avers that her father on many occa- 
sions prior to his death stated that his interest in said 
Company was worth in excess of Sixty Thousand Dollars 
($60,000) ; that a few weeks prior to his death decedent 
handed plaintiff a pencilled memorandum which indicated 
such value, and that decedent stated that the proceeds of 
this stock could be used after his death as a trust fund to 
provide for the care and maintenance of his daughter, 
MarrHa ExizaserH Easrerpay, who has been hopelessly 
crippled since the date of her birth. 


13. Plaintiff further alleges that her father made it clear 
to her that he expected, as he had a right to expect, that 
his estate would receive the full market value for his 
stock on the date of purchase; that he had no intention 
of selling said stock to the individual defendant for a price 
less than that shown on the profit and loss statement of 
the Company, which value at decedent’s death was at least 
eight times its par value of $10 a share, which latter value 
also constituted the approximate market value of said 
stock in 1948 at the time of the execution of the stock pur- 
chase agreement; that if decedent ever was aware of the 
technical requirements of the agreement, he had entirely 
forgotten their existence in the last years of his life due 
to his advanced years and failing memory; that plaintiff’s 
father, before his death, did not know, nor anticipate that 
the individual defendant would claim after decedent’s 
death, that a certificate of revaluation would be required 
by said individual defendant as a prerequisite to an in- 
crease in the purchase price of the stock over its original 
value; that defendant, Raymonp F. Duckworru, did have 
knowledge of this technical requirement of the stock pur- 
chase agreement but did not call it to decedent’s attention 
or inform him that said defendant would insist on a com- 
pliance with said technical requirement; that the relation- 
ship between said defendant and the decedent was one of 





9 





close confidence and friendship, and that under the cireum- 
stances herein set forth the decedent, who was 70 years 
of age at the time of the execution of the stock purchase 
agreement and 78 years of age at the date of his death, 
would have no reason to assume that any action was re- 
quired of him before his death in order for his estate to 
receive the full value of the stock from the individual de- 
fendant. ! 


14. Plaintiff further is informed, believes and therefore 
avers that said Easterday-Duckworth Roofing Company, 
Inc., never held any meetings of its Board of Snot or 
stockholders from the date of its incorporation to the date 
of decedent’s death, where an opportunity would be af- 
forded to all of the four stockholders of the Company to 
review its affairs. : 


15. Plaintiff is advised by counsel and therefore ere 
that it was the plain intention and meaning of said above- 
mentioned agreement, Exhibits ‘‘A’’ and ‘‘B’’, that the 
individual parties thereto, by their mutual action, shoul 
in good faith execute and file with the corporate defendant 
herein a certificate increasing or decreasing the value of 
said stock each January at the end of the preceding calen- 
dar year, based upon the net worth set forth in the Com- 
pany’s annual Profit and Loss Statement for each preced- 
ing calendar year; that in view of the relationship of the 
parties, the knowledge possessed by the individual defend- 
ant and his failure to deal fairly with decedent in the light 
of such knowledge, this Court, upon equitable principles, 
will consider that as done which should have been don| 
and will not regard the filing of said certificate as a mate- 
rial part of the purchase agreement; that upon the facts 
and under the circumstances hereinbefore set forth, the 
failure of the parties to the agreement to file such a cer- 
tificate with the Trustee does not authorize the corporate 
defendant to make a delivery of the stock certificate, regis- 
tered in the name of Cartes W. Hasterpay and endorsed 
in blank, to the surviving individual party to the agree 
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ment for the price of $10 a share, over the protest of the 
plaintiff; that under the circumstances, as between the in- 
dividual parties to the aforesaid agreement, the surviving 
party is not entitled to acquire title to stock of the de- 
ceased party except upon the payment of its value of at 
least $60,000 as reflected by the latest Profit and Loss 
Statement of said Company as of the date of the death of 
the party to the agreement who should be the first to die; 
that the purchase price of Seventy-six Hundred Dollars 
($7,600) offered by the individual defendant for said stock 
which is worth in excess of Sixty Thousand Dollars 
($60,000) is so low as to shock the conscience, and under 
the circumstances present in this case to constitute con- 
structive fraud; that this Court will not permit the indi- 
vidual defendant to profit from this omission or failure 
on his part to carry out the plain terms of said agreement, 
and thus obtain an unconscionable advantage of the de- 
ceased party to the agreement, and that this Court, in the 
exercise of its equity powers, will restrain the corporate 
defendant from delivering and the individual defendant 
from acquiring said certificate for 760 shares of stock and 
cancel said stock purchase agreement unless the individual 
defendant complies with his duty in the premises and pays 
to the plaintiff the actual value of said shares of stock 
as of the date of death of said Cuartes W. Easrerpay. 


WHEREFORE, in consideration of the premises, plaintiff 
prays the Court as follows: 


1. That the Court issue a temporary restraining order 
prohibiting the defendant, Nationan Bank or WASHINGTON, 
from delivering to the defendant, Raymonp F. Duckworrtx, 
certificate No. 3 for 760 shares of the common stock of the 
Kasterday-Duckworth Roofing Company, Inc., registered 
in the name of CHartEs W. Easrerpay, endorsed in blank, 
and now held by said Bank as Trustee under the agree- 
ment marked Exhibit ‘‘B’’ attached to the complaint. 


2. That the Court issue a mandatory injunction direct- 
ing the defendant, Nationa, Bank or WasHinerton, to re- 
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turn said certificate of stock to plaintiff and decreeing 
cancellation of the stock purchase agreement, Exhibit ‘‘B’’ 
to the complaint, unless the defendant, Raymonp F.. Duck: 
worRTH, prior to the final determination of this cause, elects 
to pay to plaintiff the value of said stock as reflected on the 
Profit and Loss Statement of said Easterday-Duckworth 
Roofing Company, Inc., as of the date of decedent’s death, 


3. And that the plaintiff may have such other, further 
and general relief as the Court may deem proper. 


/s/ Rar EK. Hetms 
Plaintiff 

910 American Security Bldg. 

Washington 5, D. C. 
Joun HE. Larson 
John E. Larson 
Benton C. Tozer, JR. 
Benton C. Tolley, Jr. 


Attorneys for Plaintiff 


District or COLUMBIA, 88.: 





| 

Raz E. Hetms, being first duly sworn, on oath deposes 
and says that she is the party named as plaintiff in the 
foregoing complaint; that she has read and is familiar 
with the contents of said complaint, and that the facts 
therein stated upon her personal knowledge are true, and 
those stated upon information and belief, she believes to be 
true. 
/3/ Raz BE. Hetms | 


Subscribed and sworn to before me this 9th day of 
October, 1956. ! 
/s/ Harry G. Murer | 

Notary Public, D. C. | 


My Commission Expires February 28, 1959 
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Exhibit A 
CONTRACT 


This agreement, entered into this 15th day of April, 
1948, between Charles W. Easterday and Raymond F. 
Duckworth is to outline the terms and conditions under 
which a corporation is to be formed by them. 


This corporation is to be known as the Easterday-Duck- 
worth Roofing Company and is to be formed for the pur- 
pose of carrying on a general roofing and sheet metal con- 
tracting business and for the purchase and sale of roofing 
and other building materials. The life of this company is 
to be perpetual, unless or until the stockholders find it to 
their mutual interest to dissolve said corporation as per- 
mitted by law. 


The authorized capital stock of the Easterday-Duckworth 
Roofing Company is to be in the amount of $25,000 and is 
to be divided into 2,500 shares of a par value of $10. Stock 
in the amount of $15,000 is to be issued at this time and 
51% of this stock is to be subscribed for by Mr. Easterday 
and 49% by Mr. Duckworth. Mr. Duckworth will pay for 
his stock in cash and Mr. Easterday will pay for his stock 
by the transfer of cash and other assets of actual value 
from his present business to the new corporation in an 
amount equal to the par value of stock subscribed to by 
him. Mr. Easterday will also transfer the balance of the 
assets and the liabilities from his present business to the 
new corporation, and the actual net value of these assets 
will be a debt of the corporation to Mr. Easterday. Inter- 
est as determined by the corporation will be paid on this 
indebtedness. This indebtedness is to be liquidated at the 
convenience of the corporation. 


It is hereby understood and agreed that the majority 
stockholders will not vote, or cause to be voted, a dissolu- 
tion of the corporation or a complete disposition of the 
assets of the corporation without the consent of the minor- 
ity stockholders. 





13 | 
It is further understood and agreed that the stock issued 
to the parties to this agreement will be placed in trust and 
a trust agreement executed whereby the stock of one party 
will be sold and transferred only to the other party. This 
transfer will be made upon the death of one party or iia 


by mutual agreement. 


The vendee is to have the option of purchasing the stock 
of the retiring member in one transaction or of spreading 
the purchase over a period of 12 months. The purchase 
price of the stock shall be the par value of $10 per share 
unless modified by the parties by subsequent agreement. 


It is further understood and agreed that the parties to 
this agreement, as officers of the new corporation, will 
establish basic salaries for themselves of approximately 
$5,000, more or less. During active participation in the 
management of the corporation, additional compensation 
may be provided up to $10,000 if the earnings of the cor- 
poration are sufficient to justify such additional payment. 


The organization of the corporation referred to herein 
is to be executed as quickly as possible after the execution 
of this agreement. | 


In witness whereof the parties hereto have executed this 
agreement this date as beforementioned. | 


Cuartes W. Hasterpay 
Rarmonp F. Duckwortu 


Witness: 
Mary Macucr 
Frances Romero 
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Exhibit B 

THis AGREEMENT, executed in triplicate, made this 20th 
day of May 1948, by and between Charles W. Easterday, 
party of the first part, Raymond F. Duckworth, party of 
the second part, and the Hamilton National Bank of Wash- 
ington, a corporation organized under the National Bank- 
ing Laws of the United States and having its principal 
office in the District of Columbia, hereinafter called the 
**Trustee’’. 


Wuereas, the said Charles W. Easterday is the owner 
of seven hundred sixty (760) shares of capital stock of 
Easterday-Duckworth Roofing Company, Inc., a Maryland 
corporation; and Raymond F. Duckworth is the owner of 
seven hundred twenty (720) shares of capital stock of said 
Hasterday-Duckworth Roofing Company, Inc., and 


Wuenreas, said parties desire to enter into an agreement 
providing that the survivor of them shall purchase all of 
the capital stock of the aforesaid corporation owned by 
the deceased stockholder in the manner hereinafter set 
forth. 


Now, THeEreEForE, for and in consideration of the sum of 
$1.00 paid by each of said stockholders to the other, the 
receipt whereof is hereby acknowledged, and of the other 
mutual covenants and agreements herein contained, the 
parties hereto, for themselves, their heirs, executors, ad- 
ministrators, successors and assigns, agree as follows: 


ARTICLE I 


Each of said stockholders has executed an assign- 
ment in blank of his stock in said Easterday-Duckworth 
Roofing Company, and has deposited the certificate or cer- 
tificates with the Trustee, as set forth in Schedule ‘‘A”’ 
attached hereto. Such assignment and deposit shall in 
no way affect the right of each stockholder to vote his 
stock and receive the dividends thereon as though such 
certificates were not so deposited with the Trustee. The 
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aforesaid certificates, together with any other stock here- 
after deposited, shall be held by the Trustee subject to 
the terms and conditions of this agreement, and until the 
death of one of the aforesaid stockholders, or the prior 
termination of this agreement, the Trustee shall be under 
no duty or obligation except for the safekeeping of such 
certificates. 


ArTIcLE II 


Upon the death, prior to the termination of this agree- 
ment, of whichever of the parties of the first or second 
parts is the first to die, the surviving party shall purchase 
the stock in the aforesaid corporation owned by the de 
ceased stockholder at the time of his death and deposited 
hereunder, and the Trustee shall sell, transfer and deliver 
such stock to the surviving stockholder at the price and 
upon the terms and conditions hereinafter set forth. _ 


Articus III 


The price which the surviving stockholder shall pay for 
the stock of the deceased stockholder shall be at the rate 
of $10.00 per share; provided, however, that such sale and 
purchase price may, from time to time, be re-determined 
and changed in the following manner: | 


During the month of January in any year while this 
agreement remains in force, the parties of the first and 
second parts shall have the right to increase or decrease 
the sale and purchase price by an instrument in writing 
signed by the parties of the first and second parts and 
filed with the Trustee, the last paper writing so filed with 
the Trustee prior to the death of either of said parties to 
be final and conclusive in establishing such value and shall 
effectively fix the price at which the surviving stockholdér 
shall purchase and the Trustee shall sell the stock of the 
decedent in said corporation. 





| 
| 
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ARTICLE IV 


The surviving stockholder shall have the option of pur- 
chasing the stock of the deceased stockholder for cash or 
giving his promissory note payable in twelve equal monthly 
installments for any portion of the purchase price not paid 
in cash at time of settlement, any part of the deferred pur- 
chase price represented by his promissory notes to be 
without interest and secured by the stock so purchased. 
Upon receipt of the purchase price as above, the Trustee 
shall apply the same, less its proper charges and expenses, 
in full or partial payment as the case may be, of the interest 
of the deceased stockholder and the executor or adminis- 
trator of the estate of the deceased stockholder shall file 
with the Trustee any assignments, releases and waivers 
which may be necessary to effectuate transfer to the sur- 
viving stockholder of all his right, title and interest in and 
to said stock. Upon completion of the sale, transfer and 
assignment of said stock as herein provided, the Trustee 
shall deliver to the surviving stockholder the certificates 
of stock and deliver to the executor or administrator of 
the estate of the deceased stockholder the net cash pro- 
ceeds of sale. Should the surviving stockholder elect to 
give his promissory note for any part of the purchase price 
of said stock, and should any default occur in making the 
regular installment payments thereon, the Trustee shall 
thereupon deliver said note, together with the stock held 
as collateral, to the executor or administrator of the estate 
of the deceased stockholder who shall take such action with 
respect thereto as though said stock had originally come 
into such executor’s or administrator’s hands as an asset 
of the estate of the deceased stockholder and as though 
this agreement were not in force. 


ARTICLE V 


This agreement shall extend to and include all of the 
eapital stock of the Hasterday-Duckworth Roofing Com- 
pany hereafter acquired by the party of the first and sec- 
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ond parts and any after acquired stock shall be assigned 
in blank and deposited with the Trustee under the terms 
hereof. | 


ARTICLE VI 


The parties hereto reserve the right to amend this agree- 
ment at any time, subject, however, to the condition that 
the duties and responsibility of the Trustee shall not be 
increased without its consent, and this agreement shall ter- 
minate upon the happening of any of the following events: 


(a) The written agreement of both of the parties of 
the first and second parts, or the withdrawal from 
the operation of this agreement of all stock de-| 
posited hereunder. 


(b) The dissolution, bankruptcy or adjudicated in- 
solvency of the corporation. ! 


In event of termination as aforesaid, the Trustee shall 
transfer and deliver the stock deposited hereunder to the, 


respective owners of the same and its responsibility shall, 
thereupon cease. | 


ARTICLE VIL 


As compensation for its services, the Trustee shall be 
entitled to an acceptance fee of Twenty-Five Dollars 
($25.00) and a fee equivalent to two percent (2%) of the| 
gross sales price of the stock of the deceased stockholder, 
providing that its minimum fee shall be not less than One! 
Hundred Fifty Dollars ($150.00), the latter to be paid by’ 
the surviving stockholder and may be deducted from the| 
money collected by the Trustee pursuant to the terms of, 
this agreement. In event this agreement is revoked or ter-, 
minated, the Trustee shall be entitled to a fee of Twenty- 
Five Dollars ($25.00) and be reimbursed for actual ex- 
penses incurred. ! 





In Witness Wueneor, the parties of the first and second 
parts have hereunto signed their names and the Hamilton) 
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National Bank of Washington, in acceptance of this trust, 
has caused these presents to be executed and its corporate 
seal to be affixed by its duly authorized officers on the day 
and year first hereinbefore written. 


CHARLES W. HASTERDAY 
Raymonp F. DuckxwortH 
Hamitton Narionat Bank oF WASHINGTON 


By Avsrey O. Dootey 
Trust Officer 
Attest: 
Joun M. De Marco 
Assistant Cashier 


ScHEDULE ‘‘A’’ 


Attached to and forming part of an agreement between 
Charles W. Easterday, Raymond F. Duckworth and the 
Hamilton National Bank of Washington, as Trustee, dated 
the 20th day of May, 1948. 


Name of Stockholder Certificate No. No. of Shares 


Charles W. Easterday 3 760 
Raymond F. Duckworth 4 720 


CHARLES W. HastTerDAy 
Raymonp F. DockwortH 
Hamixtton NaTionaL BANK OF WASHINGTON 


By Avusrey O. DooLey 
Trust Officer 


ATTEST : 
Joun M. De Marco 
Assistant Cashier 
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(Filed October 15, 1956) 


Answer of Defendant the National Bank of Washington | 
1, 2, 3, 4. Defendant admits that it is an association or- 


ganized under the National Banking laws of the United 
States and doing business in the District of Columbia and 
believes the remaining allegations of paragraphs 1, 2, 3 


and 4 are true. | 


d, 6, 7, 8, 9. Defendant admits that the agreement dated 
May 20, 1948, attached as an exhibit, is a true copy of the 
agreement made by Charles W. Easterday, Raymond F. 
Duckworth and Hamilton National Bank of Washington to 
which this defendant is the successor by consolidation. 
Defendant further admits that Certificate No. 3 for 760 
shares of the capital stock of Easterday-Duckworth Roof- 
ing Company, Inc. issued to Charles W. Easterday and 
Certificate No. 4 for 720 shares of the capital stock of the 
same corporation issued to Raymond F. Duckworth are 
being held by it in accordance with said agreement, but i is 
without information sufficient to support a belief as to 


the remaining allegations of paragraphs 5, 6, 7, 8 and 9. | 





10. Defendant admits that it has received no writing set- 
ting forth any redetermination of the purchase price of said 
stock from that set forth in Article III of this Agreement 
as Ten Dollars per share. 


11, 12, 13, 14. Defendant admits that plaintiff’s attorney 
wrote defendant a letter objecting to the proposed transfer 
of Certificate No. 3 (for 760 shares of the common stock 
of Easterday-Duckworth Roofing Company, Ine.) at the 
stipulated purchase price of Ten Dollars per share but is 
without information sufficient to support a belief as to the 
remaining allegations of paragraphs 11, 12, 13, and 14. 


15. Defendant is advised that paragraph 15 contains con 
clusions of law that it is not required to answer. | 


Counterclaim and Cross-claim for Interpleader 


1. Defendant holds the 760 shares of stock of Easterday- 
Duckworth Roofing Company, Inc. under the terms of the 
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agreement of May 20, 1948, and has no interest in this con- 
troversy, except to carry out the terms of said agreement. 


2. Defendant Duckworth has delivered to this defendant 
his check in payment for said 760 shares of stock at Ten 
Dollars per share, as set forth in said agreement, and has 
demanded that this defendant comply therewith by turning 
over to him said shares of stock. Plaintiff’s attorney has 
objected to the delivery of said stock because of the alleged 
low price and other reasons set forth in the complaint 
herein. 


3. This defendant seeks to be relieved from liability in 
settling the conflicting claims of plaintiff and defendant 
Duckworth. Defendant tenders said stock for deposit in 
the registry of the Court or such other disposition as the 
Court may direct; and accordingly seeks appropriate in- 
structions from the Court. 


Wuererore the premises considered, defendant prays: 


1, That the Court adjudge the merits of the respective 
claims of plaintiff and defendant Duckworth with respect 
to said stock and instruct this defendant as to what dis- 
position shall be made thereof. 


2. That the Court discharge this defendant from all lia- 
bility in the premises except to act in accordance with its 
instructions. 


3. That the Court award to this defendant its costs and 
reasonable attorneys’ fees. 


4. For such other and further relief as to the Court may 
seem appropriate and just. 


Wuirterorp, Hart, Carmopy & Witson 


By /s/ Purr S. Peyser 


Attorneys for Defendant The Na- 
tional Bank of Washington 
815 15th St., N.W. 
Washington 5, D. C. 
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VERIFICATION 


District oF CoLUMBIA, Ss.: 





Aubrey O. Dooley, being first duly sworn according to 
law, deposes and says that he is Vice President and Trust 
Officer of The National Bank of Washington; that he has 
read the foregoing answer; and that the matters and things 
therein set forth are true to the best of his knowledge, i i 
formation and belief. | 


/s/ AuBREY O. DooLEy 


Subscribed and sworn to before me, a Notary Public i in 
and for the District of Columbia, this 12th day of October, 
1956. | 

/s/ Aucust R. Trerneak | 
Notary Public, D. C. 


My Commission Expires April 30, 1960 
(NOTARY SEAL) | 


[Filed Oct. 18, 1956] 
Answer of Defendant Raymond F. Duckworth 





First Drerense 


1. The complaint fails to state a claim against either 
defendant upon which relief can be granted. | 


Seconp DEFENSE | 
1, 2, 3, 4, 5. Paragraphs 1, 2, 3, 4, 5 of the ail 
are admitted. 


6. (a) The allegations in paragraph 6 are admitted ex- 
cept with respect to the actual preparation of the agree- 
ment, Exhibit A. It was prepared by this defendant and 
Charles W. Hasterday jointly following conferences held 
at the suggestion of the said Mr. Basterday with officials 
of the National Bank of Washington, then the Hamilton 
National Bank. 
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(b) It was the intention of the parties at the time the 
corporation was formed to combine the experience, going 
business, and contacts of Mr. Easterday with the business 
experience, contacts, cash investment, energies and initia- 
tive of Mr. Duckworth, permitting Mr. Easterday to reduce 
his activities and responsibilities which was done. The age 
differences were taken into account by both as were the 
possibilities as to survivorship. 


(c) When the corporation was formed, a valuation of 
Mr. Easterday’s business as turned over to the corporation 
was established and he was allocated stock of the par value 
of $7,700 of which $7,600 was issued in his name and $100 
in the name of his daughter Mrs. Rae E. Helms, individ- 
ually, then Miss Rae Hasterday. In addition, Mr. Easter- 
day was given a corporation note of the appropriate 
amount of $15,000 which was later paid out of the funds 
of the corporation. Mr. Duckworth bought stock of the 
par value of $7,200 and his wife Mrs. Bertha E. Duck- 
worth bought stock of the par value of $100, both paying 
cash. 


(d) It was the further intention of the parties that the 
business should be owned and operated by them jointly 
during the lifetime of each and that at the death the sur- 
vivor would take over the entire ownership and manage- 
ment of the business. In so doing substantial funds would 
be provided for the estate of the party first to die, there 
would be no problem with respect to the formalities of 
administration and probate proceedings involving the busi- 
ness, and the resulting inducements for aggressive opera- 
tion of the business would exist at all times. It was thus 
expressly provided in Article II that there would be a 
duty on the survivor to purchase the interest of the party 
first to die by setting up a trust agreement so that the 
matter could be promptly and expediently handled by a 
thoroughly experienced impartial party, to wit, the Bank, 
which could protect the interest of anyone concerned. 
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(e) Relying on these agreements, this defendant for the 
8 years since the business has started has applied the 
utmost of his efforts to building up the business itself, 
taking therefrom a modest salary and spending long hours 
and intense efforts above and beyond the ordinary respon- 
sibilities and carrying out overall supervision and manage- 
ment of the business. | 


7. Paragraph 7 is admitted. In addition, as aforesaid, 
certificate number one was issued to Mrs. Rae BE. Helms 
for ten shares, and certificate number two to Mrs. Bertha 
E. Duckworth, for ten shares. No other stock in the said 
corporation has ever been issued and the four certificates 
are now all outstanding. | 


8. Paragraph 8 is admitted except the allegation with 
respect to the preparation of the agreement. The said 
agreement, Exhibit B, was prepared by The National Bank 
of Washington then the Hamilton National Bank. | 


9. (a) The allegations with respect to the profits and loss 
statements and total net worth of Easterday-Duckworth 
Roofing Company on December 31, 1955, are admitted. | 


(b) The allegations with respect to the year 1956 are 
denied, the said business having lost money during 1956.| 





(c) With respect to the valuation of the shares of stock, 
defendant says the same have no fixed market value since 
the corporation has at all times had outstanding only the 
stock hereinbefore described and it was non-transferable 
except as provided in the agreements, Exhibits A and B, 
to plaintiff’s complaint. | 


10. (a) This defendant says the price of the stock ws 
never changed; there was never any intention on the part 
of the late Mr. Easterday or himself to change it, there was 
never any discussion, request or suggestion during the life- 
time of Mr. Easterday regarding a change, that it could 
not be changed without his consent and that such consent 
was never given, and further no modification of any kind 
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of the trust agreement was ever made and therefore none 
was sent to the said Bank. 


(b) The defendant says that following his release from 
the Military service he was employed by the Warren Ehret 
Roofing Company for about two years. His object in enter- 
ing into this business with Mr. Easterday was in order to 
get into business on his own account and develop a busi- 
ness in which he could make a career. The arrangement 
benefited both this defendant and Mr. Easterday in that it 
permitted Mr. Easterday who was then in advanced years, 
to devote less and less time to the daily work of the busi- 
ness, to relieve himself of overall responsibility and to 
live out the remaining years of his life in a position of 
dignity and security. The agreement with respect to the 
acquisition of the stock was made mutual nonetheless and 
should this defendant have died first Mr. Easterday would 
have been obliged to buy his stock for the sum of $7,200. 


(¢) He admits that following the death of the late 
Charles W. Easterday, and in conformity with his duty un- 
der the terms and conditions of the contract and the trust 
agreement of May 20, 1948, he paid to the National Bank of 
Washington in payment for the 760 shares of stock as pro- 
vided therein, the sum of $7,600 in cash plus an additional 
sum of $150.00 representing trustee’s fee, and demanded 
that the stock held by the Bank issued in the name of 
Charles W. Easterday and endorsed by him be transferred 
to Raymond F. Duckworth. 


12, 13. Plaintiff has no knowledge with respect to the 
allegations in paragraphs 12 and 13 and denies same inso- 
far as they contain arguments and conclusions of law con- 
trary to the terms and conditions of the existing contracts. 
This defendant admits there was a relation of confidence 
and friendship between him and the deceased and that the 
true intention of both of them at all times was reflected by 
the terms and conditions of the contract and trust agree- 
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ment under which the business was started and operated 
for about eight years. 

14. The allegations of paragraph 14 are denied. 


15. The allegations of paragraph 15 appear to be con- 
clusions of law and are denied. 


Wuererore, the premises considered, the defendant Bay- 
mond F.. Duckworth prays: 


1. That the Court dismiss the complaint of the plaintiff 


2. That the Court grant this defendant summary Ss 
ment in these proceedings. 


3. That the Court award this defendant his costs, attor- 
neys fees and damages. 


4. For Such other and further relief as to the Court 
may seem just and proper. 


Raymonp F.. Duckworrds. | 


SuBscRIBED and sworn to before me this 17th day of Octo- 
ber, 1956. 
DartHy STEPHENS, | 
Notary Public, D. C. 


My Commission Expires Dec. 14, 1958. 
Hupson, Creyxe, Lirscoms & Gray. ! 
By Grorrrey CREYKE, JR., | 

By Hewry M. Moore, 


Attorneys for Defendant 
Raymond F. Duckworth. 
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[Filed Oct. 18, 1956] 


Answer to Counter-Claim and Cross-Section for Interpleader 
of Defendant The National Bank of Washington by 
Defendant Raymond F. Duckworth 


1, 2. Defendant Duckworth admits the allegations of 
paragraphs 1 and 2 of the cross-claim. 


3. He says that it is the plain and inescapable duty of 
the defendant The National Bank of Washington as trustee 
to deliver and transfer the said 760 shares of stock to him. 


WHEREFORE, premises considered, defendant, Raymond F. 
Duckworth prays: 


1. That the Court direct The National Bank of Washing- 
ton, successor to Hamilton National Bank, forthwith to ful- 
fill the terms and conditions of the agreement of May 20, 
1948 between the late Charles W. HKasterday, Raymond F. 
Duckworth, and itself, and deliver and transfer said stock 
to him. 


2. That the Court grant this defendant summary judg- 
ment on the said counter-claim and cross-claim for inter- 
pleader. 


3. That this Court award this defendant his costs and 
attorneys’ fees. 


4. For such other and further relief as to the Court may 
seem just and proper. 


Raymonp F. Ducxworrn. 
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Sworn to and subscribed before me this 17th day of Octo- 
ber, 1956. 

DartHy STEPHENS, 

Notary Public, D. C. 


My Commission Expires Dee. 14, 1958. 
Hupson, Crerke, Liescoms & Gray. 
By Grorrrey CREYKE, JR., 

By Henry M. Moors, 


Attorneys for Defendant 
Raymond F. Duckworth. 


[Filed Oct. 18, 1956] 
Motion for Summary Judgment 


Defendant, Raymond F. Duckworth, moves the Court for 
summary judgment in the above entitled cause pursuant to 
Rule 56 of the Federal Rules of Civil Procedure on the 
Pleadings and affidavits filed and for grounds says: 


1. The complaint fails to state a claim upon which relidf 
can be granted. 





2. The documents admitted by and annexed to plaintiff : 
complaint, Exhibits A and B, constitute the entire agree- 
ment between the parties and there is no allegation of any 
facts material to this proceeding or RSIS | in evidence 
which varys the same or are in dispute. 


3. The complaint seeks to reform, cancel, or modify 
agreements the validity and fairness and mutuality of 
which at the time of their making is admitted. The onl 
allegations made are of events subsequent thereto which 
cannot in law constitute ground for reformation, cancella- 
tion, and modification of an agreement. Regardless of the 
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value of the business at the death of either party, the other 
had a duty to buy his stock at $10.00 per share. 


4. The defendant Bank’s counter-claim and cross-claim 
for interpleader asks the Court for directions as to dis- 
position of stock in its possession as trustee. 


9. This is an ordinary stock purchase and sale agree- 
ment with the Bank as trustee which is in common usage 
in businesses today and was made by the parties during 
their lifetime with the express intention of avoiding in- 
volving the business in the estate of either and providing 
cash funds available for the estate of the deceased and the 
right of the survivor to carry on the business as principal 
owner. It is complete, regular and fair in all respects and 
should be recognized by the Court and performance of its 
express terms and conditions compelled immediately. 


6. For other grounds that will be urged at the argument. 
Hunson, Crerxe, Liescoms & Gray. 


By Grorrrey Crerke, Jr., 
Geoffrey Creyke, Jr., 
Henry M. Moors, 


Attorneys for Def. Raymond F. 
Duckworth. 


[Filed Oct. 29, 1956] 


Affidavit of Raymond F. Duckworth in Support of Motion 
for Summary Judgment and Amending Affidavit Hereto- 
fore Filed in Support of Opposition to Preliminary 
Injunction 


District or CoLuMB4, ss: 


Raymond F. Duckworth being first duly sworn on oath 
deposes and says that he is one of the defendants in the 
above action and makes this affidavit in support of his mo- 
tion for summary judgment and for the purpose of cor- 
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recting an error made in his earlier affidavit filed herein 
in opposition to preliminary injunction and his answer. | 


1. The correction is the sentence beginning on line 13 
commencing a paragraph in the middle of page 2 ang 
states: 


‘In accordance with the agreement of April 15, 1948, 
in payment for his old business Mr. Fasterday was 
issued stock of the par value of $7,600 himself and 
$100 for plaintiff, and subsequently out of funds of the 
corporation Mr. Easterday was paid approximately an 
additional $15,000.’ 





The amount paid actually was approximately $10,000. 


This defendant regrets the error. It was occasioned by 
the haste in which the affidavit and answer were prepared 
under circumstances where a temporary restraining order 
had been issued and the hearing was set within a few days 
after service of copies of the various motions and related 


documents upon him. | 





In further support of his motion for summary judgment 
this defendant says prior to entering the roofing business 
and forming a corporation with Mr. Easterday i in 1948 this 
defendant ea had eighteen years experience in the roof- 
ing business, graduated from George Washington Univer: 
sity with a degree in business administration majoring in 
public accounting and a bachelor of laws degree. 


For the years preceding 1948 Mr. Easterday’s business 
was primarily re-roofing and operations were conducted 
at a modest level. Despite the lack of competition and 
good business opportunities during the war years, for the 
seven years, 1941 to 1947, the annual average gross busi- 
ness done by Mr. Hasterday was $59,758.66. For the seven 
years, 1949 through 1955, the average annual gross busi- 
ness done by the Easterday-Duckworth Roofing Company, 
Inc. was $426,475.25. ! 
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The assets from the former business operated by Mr. 
Easterday and turned over to the corporation consisted 
of modest quantities of inventory, some tools and equip- 
ment most of which were obsolete, two trucks and the auto- 
mobile, all more than fifteen years old, and a very small 
amount of work on hand and work in progress aggre- 
gating less than $2,000 in value. 


Affiant affirms that he has assumed the primary respon- 
sibility for the operation of this business, worked along 
hours at modest compensation, overtime, holidays, Satur- 
days and Sundays, and otherwise planned his entire life 
in reliance on the agreements presently before the Court. 


Raymonp F. Ducxworts. 


Subscribed and sworn to before me this 25 day of Octo- 
ber, 1956. 
Dartuy STEPHENS, 
Notary Public, D. C. 


My Commission Expires Dec. 14, 1958. 
Hupson, Crerxe, Liescoms & Gray. 


By Grorrrey CREYKE, JR., 
Henry M. Moore, 


Attorneys for Defendant 
Duckworth. 


[Filed Oct. 31, 1956] 
Plaintiff's Motion for Summary Judgment 


Comes now the plaintiff, Raz E. Heztms, by her counsel, 
and moves the Court for summary judgment directing the 
cancelation of the stock purchase agreement dated May 20, 
1948, on the following grounds: 


1. There is no genuine issue as to any material fact in 
the above-entitled cause. 
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2. The stock purchase agreement should be canceled be- 
cause Duckworth induced Easterday to sign it by fraudu- 
lently representing that Duckworth would consent to a re- 
determination of the sales price of the stock. | 


| 

3. A court of equity will rescind a contract where the 
consideration therefor is grossly inadequate and one of the 
parties receiving the benefit of such contract is guilty of 
inequitable conduct. | 


4. A court of equity will rescind a contract solely on) 
the ground that the consideration therefor is so grossly) 
inadequate as to be shocking to the conscience of an ordi-' 
nary person. 


3. Gross inadequacy in consideration for a contract calls 
for an explanation and shifts the burden of proof to the: 
partly seeking to enforce it to show that the price was) 
fixed by the deliberate and intentional act of the parties, | 


Joun EH. Larson, | 


Benton C. Totzey, Jr., 


Attorneys for Plaintiff. 





[Filed Nov. 15, 1956] 
Amended Answer of Defendant Raymond F. Duckworth 





Comes now defendant Raymond F. Duckworth and says | 
that in the haste of preparing his answer to the above | 
plaintiff, error was made which he corrects herewith. | 


In the second defense, paragraph 6 (c) at page 2, line 2, | 
it is stated: | 


‘In addition Mr. Hasterday was given a corporation 
note of the approximate amount of $15,000 which was | 
later paid out of the funds of thee orporation.’’ 
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The above statement is hereby amended to read: 


‘‘In addition Mr. Easterday was given a corporation 
note of the approximate amount of $10,000 which was 
later paid out of the funds of the corporation. ”’ 


In all other respects the said answer is affirmed and 
ratified. 
Raymonp F. Duckworrn. 


—_——____, 


District or CoLUMBIA, ss: 


Raymond F. Duckworth being first sworn on oath de- 
poses and says that the foregoing amended answer is true 
to the best of his knowledge, information and belief. 


Raymonp F. Ducxworts. 


Subscribed and sworn to before me, a Notary Public in 
and for the District of Columbia, this 25th day of October, 
1956. 

Dartuy STEPHENS, 
Notary Public, D. C. 


My Commission Expires Dee. 14, 1958. 
Hupson, Creyxe, Liescoms & Gray. 


By Georrrey Creykg, Jr., 
Henry M. Moors, 


Attorneys for Defendant 
Duckworth. 
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(Filed March 3, 1958 


Extracts from Proceedings Before Judge Morris of December 2, 
1956 





Mr. Creyke: Resuming on my statement in support of 
our motion for summary judgment, it is my assertion that 
viewed within the requirements of the rules and decision, 
there is no genuine issue of any material fact created by 
the pleadings or the affidavits. | 


* * * * * * * * * , 


It is undisputed that no change was ever made. There i is 
no question but that no change was ever attempted. Stress 
has been laid heretofore on the fact that Mr. Duckworth 
says no change was intended. That is true, no change was 
intended. It was made that way originally. Mr. Easterday 
in his lifetime never saw fit to even request a change. So 
the agreement stands unless there is a positive showing 
which could set it aside, 


* ba * * * * * * * * 


Now where is the material issue of fact in these cireum- 
stances? If you consider first the allegations of the com- 
plaint, you will find that all of the allegations in there deal 
only with the contention that there was a mental reserva- 
tion on the part of Mr. Duckworth with respect to whether 
he was going to agree to a change in the price. Now that 
point relates to what? Not a material fact relating to the 
formation of the consideration for these contracts when 
they were made, but a contingency which might occur in 
his thinking many years after the contracts were made and 
in his exercise of a discretionary power which he had w ith 
or without terms and conditions of these contracts. | 

The Court: I am not too sure that I understand what, 
you have just said. If I do understand it, it is this, that 
the contract sought to be rescinded contains a provision 
that the parties may alter the purchase price by mutual! 
agreement at these periodic times. | 

Mr. Creyke: Correct. 
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The Court: And it is charged that one of the parties had 
no intention at the time of the making of the agreement 
of ever agreeing to such a change. Is that correct? Is that 
what is alleged? 

Mr. Creyke: I believe that correctly states the plaintiff’s 
position. 

The Court: Well, I am asking about the plaintiff’s posi- 
tion. 

Mr. Creyke: Yes, sir, I believe that is the plaintiff’s posi- 
tion. 

The Court: The allegations of the complaint. 

Mr. Creyke: Yes. 

The Court: And it is charged that because of that men- 
tal reservation or determination at that time, that fraud 
was imposed? Is that the point? 

Mr. Creyke: I believe that is their position, that that 
possible then intention with respect to a future state of 
mind, which could be subject to change or amendment if 
it had existed at any time in the subsequent years, is the 
basis for their allegation of fraud. 

The Court: Well, that is what I am trying to get at. 

Mr. Creyke: Yes, that is right. I believe that is correct. 

Now in reply to that, I say that the price was not changed, 
and it was not intended at any time by these parties to 
change it, nor were any efforts made to change it. Perhaps 
in the future some change might have been made. That 
would have been an event subsequent to the making of 
these agreements. That had no bearing, or would any state 
of mind subsequent to the finalization of these agreements 
have any bearing, on the agreements themselves, because 
this was not a material condition in the agreement. It was 
a complete valid agreement, without any provision respect- 
ing the change under the circumstances where it was 
simply a permissive power if exercised by both parties to 
make a change in the price. 

The Court: Well, at least I am beginning to see what it 
is that is claimed to be fraud. 


ca * * % * * sa *” 
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I say that the affidavits which have been submitted here 
are inadmissable, but even if Your Honor considered them, 
they relate to nothing which has to do with the formation 
of this contract. They recite no fraud whatsoever. I say 
that a state of mind on the part of Mr. Duckworth, in which 
he made this written agreement, saying he would change 
the price maybe—and that is what it said in all of them— 
he might—he had the power, the right to change the price, 
They had no duty. What he thought about then or what 
he thought about it in the intervening years is of no con: 
sequence. Perhaps it could have been chara and whether 
it could or could not is not a material fact to the validity 
of these instruments which the Court is asked to cancel, 
Therefore, I feel that this is a proper case in which the 
Court should grant summary judgment to defendant Duck+ 
worth. 








(Filed May 14, 1958) 
Amended Answer of Defendant Raymond F. Duckworth 
First DEFENSE 





1. The complaint fails to state a claim against either 
defendant upon which relief can be granted. 


Seconp DrErense& 


1, 2, 3, 4, 5. Paragraphs 1, 2, 3, 4, and 5 of the complaint 
are admitted. 


6. (a) The allegations in paragraph 6 are admitted ex- 
cept with respect to the actual preparation of the agree 
ment, Exhibit A. It was prepared by this defendant and 
Charles W. Easterday jointly following conferences held at 
the suggestion of the said Mr. Easterday with officials of 
the National Bank of Washington, then the Hamilton Na- 
tional Bank. 


(b) It was the intention of the parties at the time the 
corporation was formed to combine the experience, going 
business, and contacts of Mr. Easterday with the business) 








36 


experience, contacts, cash investment, energies and initia- 
tive of Mr. Duckworth, permitting Mr. Easterday to reduce 
his activities and responsibilities which was done. The age 
differences were taken into account by both as were the 
possibilities as to survivorship. 


(c) When the corporation was formed, a valuation of 
Mr. Easterday’s business as turned over to the corpora- 
tion was established and he was allocated stock of the par 
value of $7,700 of which $7,600 was issued in his name and 
$100 in the name of his daughter Mrs. Rae E. Helms, indi- 
vidually, then Miss Rae Easterday. In addition, Mr. East- 
erday was given a corporation note of the approximate 
amount of $10,000 which was later paid out of the funds 
of the corporation. Mr. Duckworth bought stock of the par 
value of $7,200 and his wife Mrs. Bertha E. Duckworth 
bought stock of the par value of $100, both paying cash. 


(d) It was the further intention of the parties that the 
business should be owned and operated by them jointly 
during the lifetime of each and that at the death the sur- 
vivor would take over the entire ownership and manage 
ment of the business. In so doing substantial funds would 
be provided for the estate of the party first to die, there 
would be no problem with respect to the formalities of 
administration and probate proceedings involving the busi- 
ness, and the resulting inducements for aggressive opera- 
tion of the business would exist at all times. It was thus 
expressly provided in Article II that there would be a 
duty on the survivor to purchase the interest of the party 
first to die by setting up a trust agreement so that the mat- 
ter could be promptly and expediently handled by a tho- 
roughly experienced impartial party, to wit, the Bank, which 
could protect the interests of anyone concerned. 


(e) Relying on these agreements, this defendant for the 
8 years since the business has started has applied the ut- 
most of his efforts to building up the business itself, taking 
therefrom a modest salary and spending long hours and 
intense efforts above and beyond the ordinary responsibili- 
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ties and carrying out overall supervision and management 
of the business. | 





7. Paragraph 7 is admitted. In addition, as aforesaid, 
certificate number one was issued to Mrs. Rae E. Helms 
for ten shares, and certificate number two to Mrs. Bertha 
EK. Duckworth, for ten shares. No other stock in the said 
corporation has ever been issued and the four certificates 
are now all outstanding. | 


8. Paragraph 8 is admitted except the allegation with ret 
spect to the preparation of the agreement. The said agree- 
ment, Exhibit B, was prepared by The National Bank of 
Washington, then the Hamilton National Bank. He denies 
that he prepared or participated in the preparation of the 
agreement dated May 20, 1948, between Charles W. Easter: 
day and him, appended to the complaint as Exhibit B. | 
| 


9.(a). The allegations with respect to the profits and loss 
statements and total net worth of Easterday-Duckworth 
Roofing Company on December 31, 1955, are admitted. | 

(b) The allegations with respect to the year 1956 are 
denied, the said business having lost money during 1956. 





(c) With respect to the valuation of the shares of stock, 
defendant says the same have no fixed market value since 
the corporation has at all times had outstanding only the 
stock hereinbefore described and it was non-transferable 
except as provided in the agreements, Exhibits A and B, 
to plaintiff’s complaint. | 


(d) He denies that the issued and outstanding shares of 
the capital stock of Easterday-Duckworth Roofing Com- 
pany, Inc., a Maryland corporation, have a value of at least 
$80.00 a rene as alleged. | 


10.(a) This defendant says the price of the stock was 
never changed; that it never became the intention of the 
late Mr. Hasterday or himself to consent to change it 


because no occasion to form an intent to change it ever 
arose, there was never any discussion, request or sugges- 
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tion during the lifetime of Mr. Easterday regarding a 
change, that it could not be changed without their joint 
consent, and that such consent was never requested or 
given, and further no modification of any kind of the trust 
agreement was ever requested or made, and, therefore, 
none was ever sent to the said bank. 


(b) This defendant says that following his release from 
the Military service he was employed by the Warren Ehret 
Roofing Company for about two years. His object in en- 
tering into this business with Mr. Easterday was in order 
to get into business on his own account and develop a 
business in which he could make a career. The arrange- 
ment benefited both this defendant and Mr. Easterday in 
that it permitted Mr. Easterday who was then in advanced 
years, to devote less and less time to the daily work of the 
business, to relieve himself of overall responsibility and to 
live out the remaining years of his life in a position of 
dignity and security. The agreement with respect to the 


acquisition of the stock was made mutual nonetheless and 
should this defendant have died first Mr. HKasterday would 
have been obliged to buy his stock for the sum of $7 ,200. 


(c) He admits that following the death of the late 
Charles W. Easterday, and in conformity with his duty 
under the terms and conditions of the contract and the 
trust agreement of May 20, 1948, he paid to the National 
Bank of Washington in payment for the 760 shares of 
stock as provided therein, the sum of $7,600 in cash plus 
an additional sum of $150.00 representing trustee’s fee, 
and demanded that the stock held by the Bank issued in 
the name of Charles W. Easterday and endorsed by him 
be transferred to Raymond F. Duckworth. 


12, 13. Plaintiff has no knowledge with respect to the 
allegations in paragraphs 12 and 13 and denies same in- 
sofar as they contain arguments and conclusions of law 
contrary to the terms and conditions of the existing con- 
tracts. This defendant denies there was a relation of con- 
fidence and friendship between him and the deceased and 
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says that the true intention of both of them at all times 
was reflected by the terms and conditions of the contract 
and trust agreement under which the business was started 
and operated for about eight years. 


14. The allegations of paragraph 14 are denied. | 


15. The allegations of paragraph 15 appear to be cont 
clusions of law and are denied. | 


Wuererore, the premises considered, the defendant Ray- 
mond F. Duckworth prays: | 
1. That the Court dismiss the complaint of the plaintiff, 
2. That the Court grant this defendant summary judg- 
ment in these proceedings. | 
3. That the Court award this defendant his costs, attor+ 
neys fees and damages. | 
4. For such other and further relief as to the Court 

may seem just and proper. 
/s/ ArtHurR J. Hmuanp 


410 Shoreham Building 
Washington 5, D. C. 

/s/ GEOFFREY CREYEE, JR. 
Washington Building 
Washington 5, D. C. 

/s/ Frrpinanp J. Mack 
410 Shoreham Building 
Washington 5, D. C. 

Attorneys for Defendant 
Raymond F. Duckworth 


cs * * * * me * * * 
May 14, 1958, let this amended answer be filed: 


/s/ ¥. Dickinson Letts 
Judge 
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Opinion 


UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF 
COLUMBIA CIRCUIT 


September 24, 1957 


No. 13714 


Ras EB. Hetms, Administratrix of the Estate of Charles W. 
Kasterday, deceased, APPELLANT 


Vv. 


Raymonp F.. DuckwokrTH, ET AL., APPELLEES 


Appeal from the United States District Court for the 
District of Columbia 


Decided September 19, 1957 


* * * * * * * a * 


Before Encarton, Chief Judge, and Wiusur K. Maier 
and Burcer, Circuit Judges. 


Burcer, Circuit Judge: Appellant, administratrix of the 
estate of Charles W. Easterday, sued for cancellation of 
a stock purchase agreement between Hasterday and ap- 
pellee Duckworth, by which the survivor would acquire 
the decedent’s stock in a ‘‘two man’’ corporation. Both 
parties moved for summary judgment. The District Court 
granted summary judgment in favor of appellee. 


The record discloses that in 1948 Easterday, then age 
70, was engaged in business as a roofing and sheet metal 
contractor, an activity he had pursue for 45 years. Duck- 
worth, then age 37, was employed by a roofing contractor. 
After negotiations the two men executed a contract in 
April 1948, calling for the formation of a new corporation 
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with 1500 shares of $10 par value stock to be issued at that 
time, Easterday received 51% and Duckworth 49%, 
Duckworth was to pay for his shares in cash and Haster- 
day was to pay for his by transfer of business assets, 
Notes were to be given by the new corporation to Raster. 
day for transfer of other business assets having a value 
in excess of the cost of his shares. The new cacnaneen 
was to carry on the business established by Easterday. | 


The contract also provided for the execution of a trust 
agreement by which each stockholder would place his stock 
in trust and agree that on his death (or sooner by mutual 
consent) his stock would be sold to the survivor or con- 
tinuing member, ‘‘the purchase price of the stock [to the 
other] . .. [being] the par value of $10 per share unless 
modified by the parties by subsequent agreement.’’ | 


Shortly thereafter a formal survivor purchase agree- 
ment was executed with appellee Hamilton National Bank 
as trustee. This agreement spelled out the mechanics of 
purchasing and pricing the stock in these terms: | 


“ARTICLE I 


‘‘Upon the death, prior to the termination of this! 
agreement, of whichever, of the parties of the first! 
or second parts is the first to die, the surviving party) 
shall purchase the stock in the aforesaid corporation 
owned by the deceased stockholder at the time of his 
death and deposited hereunder, and the Trustee shall] 
sell, transfer and deliver such stock to the surviving 
stockholder at the price and upon the terms and con-| 
ditions hereinafter set forth. | 


‘ARTICLE III 


‘“‘The price which the surviving stockholder shall 
pay for the stock of the deceased stockholder shall be) 
at the rate of $10.00 per share; provided, however, 
that such sale and purchase price may, from time to’ 
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time, be re-determined and changed in the following 
manner: 


‘‘During the month of January in any year while 
this agreement remains in force, the parties of the first 
and second part shall have the right to increase or de- 
crease the sale and purchase price by an instrument 
in writing signed by the parties of the first and second 
parts and filed with the Trustee, the last paper writ- 
ing so filed with the Trustee prior to the death of 
either of said parties to be final and conclusive in 
establishing such value and shall effectively fix the 
price at which the surviving stockholder shall pur- 
chase and the Trustee shall sell the stock of the de- 
cedent in said corporation.’’ 


It is undisputed that in 1948 when the enterprise began 
the $10 per share figure reflected the real net worth of 
the company and that as of December 31, 1955, the value 
of the stock was about $80 per share. There is, however, 
no evidence that either party ever proposed a change in 
price in accordance with the trust (survivor-purchase) 
agreement. Upon the death of Easterday in September, 
1956, Duckworth tendered to the trustee his check for 
Kasterday’s stock priced at $10 per share. Appellant 
then instituted this suit contending that unless Duckworth 
agreed to pay the true value of the stock as of decedent’s 
death, 2.¢., approximately $80 per share, the survivor- 
purchase agreement should be cancelled. 


In support of this contention appellant urges that Duck- 
worth fraudulently induced Easterday to execute the trust 
agreement by misrepresenting that he (Duckworth) would 
consent to a periodic redetermination of the stock purchase 
price; that this misrepresentation violated the confidential 
relationship existing between the parties, and, in any case, 
the consideration was so grossly inadequate as to warrant 
rescission of the agreement. 
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Appellee Duckworth stands on the letter of his con- 
tracts, arguing that there having been no mutually agreed 
change in the purchase price, the trustee is obligated to 
transfer decedent’s shares at the stipulated contract pee 
of $10 per share. 


The basic contract between Easterday and Dacor 
and the formal trust agreement implementing it are in 
general terms typical of agreements made between part- 
ners of small businesses or stockholders of closely held 
corporations where the major stockholders are also the 
managers of the enterprise. In this case, however, three 
provisions are of special significance: Articles II and 
III of the trust agreement, quoted above, and a clause in 
the basic contract of April 1948, which provides: 


‘““It is hereby understood and agreed that the ma- 
jority stcokholders will not vote, or cause to be voted, 
a dissolution of the corporation or a complete disposi- 
tion of the assets of the corporation withut the con- 


sent of the minority stockholders.’’? 





These three provisions in combination had several sig- 
nificant effects: 


(e) they prohibited Easterday as the majority stock- 
holder from dissolving the corporation without 
consent of Duckworth; 


(b) they prohibited Easterday as the majority stock- 
holder from voting a complete disposition of the 
assets without Ducworttes consent; and | 





1 See, ¢.g., Smith v. Taylor, 65 App. D. C. 40, 79, F. 24 165 (1935). See also 
Currie, Buy And Sell Agreements With Respect To Corporate And Partner- 
ship Interests, [1950] Wis. L. Rev. 12; Hornstein, Stockholders’ Agreements 
In The Closely Held Corporation, 59 Yate L. J. 1040 (1950); O’Neal, Restri 
tions On Transfer Of Stock In Closely Held Corporations: Planning Ana 
Drafting, 65 Harv. L. Rev. 773 (1952). 


2 Under section 38(c) of Article 23, Maryland Code, Easterday could ts 
conditioned his participation on a reservation in the corporate charter of the 
right to sell the assets or dissolve the corporation by a simple majority vote, 
See also Mp. CopE ANN. art. 23, §§ 62(3), 72(2) (1951). 
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(ec) they required a deceased member’s estate to sell 
and the surviving member to buy the stock pur- 
suant to the survivor-purchase agreement. 


It is equally clear that the agreement contemplated, upon 
the initiative of either party, a yearly adjustment of the 
stock price to conform with the realities of a rising or 
declining net worth of the corporation. The corporate 
books were kept on a calendar year basis and the trust 
agreement provided ‘‘[d]uring the month of January... 
the parties . . . shall have the right to increase or decrease 
the sale and purchase price by an instrument in writing 

..”’? Plainly this implied a periodic bargaining or nego- 
tiating process in which each party must participate in 
good faith. Cf. Chase National Bank v. Manufacturers 
Trust Co., 265 App. Div. 406, 39 N. Y. S. 2d 370, 374 (1943).* 
Any other interpretation would render the procedure for 
adjusting the stock purchase price superfluous since par- 
ties to a contract can, at any time, mutually agree to re- 
negotiate and modify specific terms or execute a new con- 
tract. Furthermore, absent a bona fide promise or intent 
to bargain in good faith, either party could at will frus- 
trate the agreement since it provided no alternate method 
of adjusting the valuation if the parties did not agree on 
an adjusted price. The absence of a good faith intent to 
bargain would work especially to the disadvantage of the 
elderly Easterday, since, having surrendered his normal 
voting position as majority stockholder, including the power 
to sell or liquidate the corporation, he could only effect 
a change in the stipulated price by persuading Duckworth 
in negotiations. This surrender of these normal and usual 
powers of a majority stockholder becomes especially sig- 
nificant in the relations between the parties. In operation 
it altered Easterday’s position drastically and placed him 


$Even under stock purchase options granting stcokholders a ‘‘carte 
blanche’’ power to evaluate the stock at a ‘‘reasonable price,’’ the stockholders 
must act in good faith. Krebs v. McDonald’s Executrix, —— Ky. ——, 266 
S. W. 2d 87 (1953). 
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dependent entirely upon Duckworth’s good faith in nego- 
tiating any change in the stock price to reflect fairly the 
true value. 


The very heart and core, then, of this agreement was 
the assumed willingness of each party to bargain and 
negotiate in good faith whenever called upon to revise 
the price of the stock. Not unlike the duty to bargain in| 
good faith imposed by statute upon employers and unions, 
good faith in this context ‘‘means more than merely going 
through the motions of negotiating; is is inconsistent with 
a predetermined resolve not to budge from an initial posi- 
tion.’’* (Emphasis added.) An even higher obligation to 
bargain sincerely arises under a contract which is not 
made at arms length, but between parties bearing a rela-| 
tionship of trust and confidence toward each other. Cf. 
Restatement, Contracts §§ 497, 498 (1932). While both 
parties are free to argue and even disagree, each must) 
argue sincerely and in good faith, disclosing all relevant, 
facts, with the hope of reaching a fair agreement and not 
with a secret intent of preventing agreement. Thus any 
secret intent on the part of either party to refuse to ne-| 
gotiate fairly and in good faith becomes of vital impor-' 
tance. 


We have no way to discern Hasterday’s intent, if any, | 
as the record is silent. The intentions of Duckworth are 
not left to speculation or conjecture on this record; they’ 
are manifested plainly in his own affidavit, wherein he’ 
states: | 


‘‘Further, he states that provisions of article III of 
the trust agreement of May 20, 1948 and provisions 
of a fourth paragraph on page 2 of the contract of | 
April 15, 1948, both require his consent to any change | 
in the price at which the stock could be purchased from | 


4N.L. BR. B. v. Truitt Manufacturing Co., 351 U. S. 149, 154 (1956), Frank- | 
furter, J., dissenting on other grounds. 
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the bank as trustee in the event of the death of either 
party. 

‘*No change was ever made in this price, that he is 
advised and believes no change could be made without 
his consent, that it was never his intention at any time 
to consent to any change im this provision, nor was any 
request or suggestion ever made to him by the late 
Charles W. Easterday that any change be made.’ 
(Emphasis added.) 


It is unnecessary for this court to determine whether 
Duckworth fraudulently induced Easterday to execute the 
survivorship agreement by means of a misrepresentation 
or otherwise.° In an intimate business venture such as 
this, stockholders of a close corporation occupy a position 
similar to that of joint adventurers and partners.* While 
courts have sometimes declared stockholders ‘‘do not bear 
toward each other that same relation of trust and confi- 
dence which prevails in partnerships,’’’ this view ignores 


the practical realities of the organization and functioning 
of a small ‘‘two man’’ corporation organized to carry on 


5It is clear that a promise made with the undisclosed intention not to per- 
form it constitutes fraud and renders the agreement voidable. RESTATEMENT, 
Contracts §§ 473, 476 (1932). It might fairly be inferred that no rational 
man in Easterday’s position would enter a contract with these provisions 
unless he relied on the agreement as an implied promise to bargain in good 
faith. 


6 Indeed, ‘‘chartered partnership’? or ‘‘incorporated partnership’’ is a more 
descriptive and accurate designation of the relationship than ‘‘close corpora- 
tion.’? See Hornstein, Judicial Tolerance Of The Incorporated Partnership, 
18 Law & Contemp. Pros. 435 (1953). 


7 Ross v. Biggs, 206 Miss. 542, 40 So. 2d 293, 296 (1949). See also Cardullo 
v. Landau, 329 Mass. 5, 105 N. E. 2d 843 (1952); Slade v. Slade, 337 Ill. App. 
575, 86 N. E. 2d 425 (1949); Contra: Krebs v. McDonald’s Executrix, supra 
n. 3; Jones v. Missouri-Edison Electric Co., 144 Fed. 765, 771 (8th Cir. 1908) 
(‘*The relation of a stockholder . .. to his co-stockholders is a relation of 
trust and confidence.’’). And see Smith v. Taylor, supra n. 1, where despite 
the corporate form of the enterprise this court recognized a semi-fiduciary 
relationship. 
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a small business enterprise in which tne stockholders, di- 
rectors and managers are the same persons. A distin- 
guishing characteristic of such a corporation is the ab- 
sence of a division between the stockholder-owners and 
the director-managers, for the former either personally 
manage and direct the business or so dominate the diree- 
tors as to render the latter agents. Yet, the fiduciary ca- 
pacity of directors and dominant or controlling stockholders 
is unquestioned. Pepper v. Litton, 308 U. S. 295, 30 
(1939). We believe that the holders of closely held stoc 
in a corporation such as shown here bear a fiduciary dut: 
to deal fairly, honestly, and openly with their fellow stock 
holders and to make disclosure of all essential informa- 
tion.® | 

This rule ‘‘is based upon the proposition that, under 
all the circumstances of the case, it was the duty of the 
party who obtained the consent, acting in good faith, to 
have disclosed the facts which he concealed.’ Strong v. 
Repide, 213 U. S. 419, 430 (1909). Certainly there must be 
a duty to disclose information which if known to the other 
party might lead him either to withdraw or to insist upon 
some self-executing provisions for stock pricing not cap- 
able of being frustrated by the bad faith of either party. 
But the very nature of Duckworth’s secret intent was such 
that it had to be kept secret and undisclosed or it would 
fail of its purpose. Having secured Hasterday’s agree- 
ment not to sell his stock nor to vote his stock for the dis- 
solution or disposition of assets and having executed : 
survivorship agreement with Easterday whereby the stock 
purchase price was subject to periodic modification, appel- 
lee’s failure to disclose to his corporate business “‘part- 
ner’’ his fixed intent never to alter the original price con- 
stitutes a flagrant breach of a fiduciary duty. Standing 





8 See Application of Burkin, 286 App. Div. 740, 147 N. Y. 8, 24 2, 5 (1955). 
Funk v. Spalding, 74 Ariz, 219, 246 P. 24 184 (1952). ! 
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alone this warrants cancellation of the agreement by a 
court of equity.° 


There is another basis for demanding from appellee 
the highest degree of good faith in this case and imposing 
upon him the concomitant duty of full disclosure. Duck- 
worth was trained in both business administration and 
the law while the record shows nothing to indicate Easter- 
day had any training or experience in drafting contracts. 
The basic contract incorporates practically verbatim a 
“‘preliminary agreement’’ prepared personally by appel- 
lee. The ‘‘preliminary agreement,’ like the subsequently 
executed contract, provided for adjustments in the price 
of the stock. The record shows Easterday had no inde- 
pendent legal advice or help and that no independent legal 
counsel acted for both parties in drafting the trust agree- 
ment which set forth the procedure for modifying the pur- 
chase price. Indeed, the affidavit of the trust officer of 
the trustee Hamilton National Bank, which prepared the 
formal agreement, states ‘That the sole participation of 
the bank or affiant . . . was limited to the incorporation 
therein of the previous agreement of said parties and de- 
fining the duties of the bank as Trustee ... That at no 
time did affiant or the bank advise either party as to what 
the price or terms of purchase should be... and affiant 
to the best of his recollection affirms there was no discus- 
sion or negotiations in which he participated concerning 
the price, terms of purchase or the reasons therefor.’? 
(Emphasis added.) It is apparent on this record that 
Hasterday relied on appellee to formulate the technical 
terms of their agreement. Appellee, as one trained in the 
law and in the formalized processes of the business world, 
and who undertook to draft the procedure for purchasing 


9 Courts carefully examine the purchase of a decedent’s partnership interest 
by the survivor for possible fraud or inadequate consideration. See cases col- 
lected at 73 A. L. R. 983 (1931). See also Libby v. L. J. Corp. —— U. 8S. 
App. D. C. » —— F. 24 —— (June 13, 1957); Dexter & Carpenter v. 
Houston, 20 F. 2d 647, 652 (4th Cir. 1927). 


10 Affidavit of Aubrey O. Dooley, Trust Officer of The National Bank of 
Washington (successor to Hamilton National Bank), Record, pp. 66-7. 
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the decedent’s stock is subject to a special duty to his as- 
sociate to act in the utmost good faith and reveal any 
possible conflicts of their respective interests. 





Since our holding rests on the breach of a fiduciary 
relationship it is not necessary for the appellant to excuse 
or justify Easterday’ s failure to have sought a revision of 
the sale price of the stock. Moreover, it is plain that any 
request by Easterday in this regard would have been futile. 
Not only the circumstances but the express and calculated 
utterances of appellee, made in his affidavit at a time when 
he could have remained silent as to his intent, make it 
erystal clear that any effort by Hasterday to negotiate a 
change in the price would have been frustrated. The fail- 
ure of Hasterday to request an adjustment of the purchase 
price is therefore immaterial in the light of Duckworth’s' 
secret intent to frustrate the spirit and letter and indeed! 
one of the basic objectives of the agreement.” | 


There remains the question whether this court should 
now direct the District Court upon remand to enter sum- 
mary judgment for appellant. Both parties moved for 
summary judgment below and there is no factual dispute’ 
concerning the provisions of the contract and trust agree- 
ment. Upon the present record, as we have indicated, ap- 
pellant would be entitled to a summary judgment. | 


But the Supreme Court has cautioned appellate courts | 
when reversing a summary judgment not to direct entry 
of a similar Seen for appellant ‘‘on a new issue as to 
which the opposite party had no opportunity to present a’ 
defense before the trial court.’? Fountain v. Filson, 336) 
U. S. 681, 683 (1949). While the issue which we regard 
as controlling is not strictly a ‘‘new issue,”’ the Court em- 
phasized that the appellee should be given the chance ‘‘to 
dispute the facts material to a claim’’ where it appears 
the District Court did not consider such claim when pass-| 
ing upon the motion for summary judgment. Thereafter, | 


11 Nor will the law penalize Easterday’s heirs for decedent’s failure to seck 
an adjustment. D. C. Copg, § 12-101 (1951 ed.). 
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in Elder v. Brannan,” we reiterated that even though ap- 
pellant was entitled to summary judgment on the state 
of the record, the case should be remanded when the mo- 
tions for summary judgment did not present the controlling 
issue to the District Court and that court failed to con- 
sider undenied allegations in the depositions. While it 
appears to us unlikely ‘‘[i]t is possible that, upon remand, 
the [appellee] may be able to raise an issue of fact ...’’* 


While the complaint in the instant case did contain alle- 
gations of a violation of a confidential relationship, the 
motions for summary judgment were not addressed to this 
claim. Since we are unable to state with a complete or 
absolute certainty that appellee does not possess additional 
facts bearing on this issue,“ and since the District Court 
has not yet exercise its informed discretion in this regard, 
we believe the wiser course is to remand the case for fur- 
ther proceedings. 


We add that if, notwithstanding appellee’s sworn ad- 
missions, the trial court finds that a genuine issue of fact 
exists as to appellee’s good faith, appellee is entitled to 
an opportunity ‘‘to establish the entire fairness of the 
transaction’’ and the ‘‘findings [of fairness] must be quite 
clear.’’ Mayflower Hotel Stockholders’ Protective Com- 
mittee v. Mayflower Hotel Corp., 89 U. S. App. D. C. 171, 
175-6, 193 F. 2d 666, 670-1 (1951). In the circumstances 
shown by the stipulated facts in this case the burden of 
proof is on the litigant charged with a fiduciary obliga- 
tion.** 

The order of the District Court is reversed and the case 
remanded for further proceedings not inconsistent here- 
with. 

Reversed and remanded. 

12 87 U. S. App. D. C. 117, 184 F. 2d 219 (1950), aff’d in part and rev'd in 
part on other grounds, 341 U. S. 277 (1951). 

13 Elder v. Brannan, supra n. 12 at 122, 184 F. 2d at 224. 

14 See 6 Moore, FEDERAL PRACTICE §§ 56.12, 56.13, 56.27[2] (2d ed. 1953). 

15 See comment and cases collected 20 Am. JuR., Evidence § 141 (1939). 
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(Filed January 24, 1958) 


Memorandum 





The requested amendments are granted. See generally 
Moore’s Federal Practice, Vol. III, p. 840, Rule 15.11. 
Further, reference is made to the record and the statement 
of Judge Holtzoff in the proceedings incident to the hear- 
ing on motion for summary judgment, T. p. 17, and in 
which he alludes to the Court of Appeals opinion (slip 
opinion No. 13714 dated September 19, 1957) : 


‘*... if, notwithstanding appellee’s sworn admissions, 
the trial court finds that a genuine issue of fact exists 
as to appellee’s good faith, appellee is entitled to an 
opportunity to esablish the entire fairness of the 
transaction.’’ 


and then says: | 
‘‘The Court is of the opinion that in the light of th 


e 
supplemental affidavits there is an issue of fact to be 
tried. It may well be that in the ultimate outcome 
it will be found that the defendant’s admissions are 
binding on him and have not been sufficiently explained, 
but that is a matter to be determined at the trial. The 
Court does not feel that this is in shape for disposition 
by summary judgment.’’ | 


This Court concurs. 





It may well be that the defendant’s admissions may be 
found to be binding on him at the trial but this does not 
negative his right to the requested amendments under the 


Rule. : 


It is suggested, meantime, in the circumstances, that 
the parties, if they can agree on their respective pre-trial 
statements and stipulations with respect to documentary 
evidence, et al., do so. If not, then that the matter be set 
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down for pre-trial at a date mutually agreeable to all the 
parties, not excluding the Court. 
Order accordingly. 


/8/ MatrHew F. McGurme 
Umited States District Judge 
January 24, 1958 


(Filed November 7, 1958) 


Defendant Raymond F. Duckworth’s Requests for 
Rulings of Law 


4. That the burden of going forward with the evidence 
to make a full disclosure of all the facts of the transactins 
between Mr. Easterday and the defendant Duckworth was 
on the defendant Duckworth, but the burden of proof of 
the charges of fraud against the defendant Duckworth re- 


mains with the plaintiff throughout the trial. 


0. That the plaintiff must prove the charges of fraud 
against the defendant Duckworth by clear, convincing and 
unequivocal evidence. 


” * ™ * * sd * * 


Order 


This cause having come on for trial before the Court 
sitting without a jury, all parties being represented by 
counsel, and the Court having heard the testimony and 
having examined the proofs offered by the respective par- 
ties, the pleadings and documents filed herein, and being 
fully advised in the premises and having filed herein its 
findings of fact and conclusions of law, and having directed 
that judgment be entered in accordance therewith, it is, by 
the Court, this 20th day of November, 1958. 


OxpErep, Apsupcep anp Decreep that the ‘‘agreement”’ 
dated May 20, 1948, by and between Cartes W. Faster- 
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DAY, as party of the first part, Raymonp F. Ducxworrs, as 
party of the second part, and the Hammron Nationa 
Bank or WasuHINcTon, now known as THE Nationau Bank 
oF WASHINGTON, as estes be and the same hereby is can- 
celled ; and it is further | 


ORDERED, ADJUDGED anp Decreep that Tuer Natiowan 
Bank or Wasuinecron shall deliver, at the expiration of 
twenty (20) days from the date of this order, unless a su- 
persedeas bond is approved by the Court and filed herein 
prior thereto, to plaintiff, Raz E. Hetms, Administratrix of 
the estate of Charles W. Hasterday, deceased, certificate 
No. 3 for 760 shares of the common stock of the ‘Easterday- 
Duckworth Roofing Company, Inc., registered in the name 
of Charles W. Easterday, endorsed 3 in blank, and shall de- 
liver to defendant, Raymonp F. Duckworra, certificate No. 
4 for 720 shares of the common stock of said corporation 
registered in the name of Raymond F. Duckworth, en- 
dorsed in blank, and upon such delivery Tue Nation at 
Bank or Wasurncron shall be fully discharged of any fur- 
ther obligation or responsibility as Trustee under said 
‘‘agreement”? of May 20, 1948, except as herein ordered; 
and it is further 


ORDERED, ADJUDGED anD Decreep that said certificates of 
stock and the interest they represent in the Easterday- 
Duckworth Roofing Company, Ine., shall be transferred, as 
above ordered, free and discharged of any restrictions as 
to disposition or voting of the same set forth in the “‘con- 
tract’? between Cuartes W. Hasrerpay and Raymonp F. 
DucxwortH dated April 15, 1948, or in the “agreement”? 
of May 20, 1948 heretofore described; and it is further | 


OxpereD, ApsupcED anp Decreep that plaintiff, Raz HE. 
Heutms, Administratrix of the estate of Charles W. Easter- 
day, deceased, shall recover her costs against defendant, 
Raymonp F. Duckworrn, and the Snavaine for said costs 
be and the same hereby is entered in favor of Raz B. 
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Hetos, Administratrix of the estate of Charles W. Easter- 
day, deceased, and against Raymonp F. DuckwortxH; and it 
is further 


OrvERED, ApsupcED anp Dercreep that defendant, Tur 
Nationan Bank or Wasuineron, shall return, at the ex- 
piration of twenty (20) days from the date of this order, 
unless a supersedeas bond is approved by the Court and 
filed herein prior thereto, to defendant, Raymonp F. Ducx- 
wortH, his check of $7,600.00, or if the same has been 
cashed, then return the sum of $7 600.00, which said check 
was heretofore delivered, or which said sum was hereto- 
fore paid, to defendant, Tae Nationa, Bank oF Wasu- 
INGTON, by the defendant, Raymonp F. Duckworts; and it 
is further 


ORDERED, ADJUDGED AND DecrEEpD that defendant Ray- 
MonD F. Duckworrs is to pay to defendant, Tue Nationa 
Bank or Wasuincron, the sum of $300.00 on account of 
attorney’s fees and costs with respect to its interpleader 


in this cause, and a judgment for said amount be, and the 
same hereby is, entered in favor of Tue Nationar Bank oF 
Wasutxeron and against Raymonp F. Ducxworts. 


/s/ G. L. Harz, Jz. 
Judge 


Counsel for defendant Duckworth objected to the allow- 
ance of the attorney’s fee to The National Bank of Wash- 
ington. 

G. L. Harr., Jr. 
Judge 
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(Filed November 25, 1958) 
Notice of Appeal 


Notice is hereby given this day of November, 
1958, that the defendant Raymond F. Duckworth hereby 
appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court en- 
tered on the 20th day of November, 1958 in favor of the 
plaintiff, Rae E. Helms, Administratarix of the Estate of 
Charles W. Easterday, Deceased, and the defendant The 
National Bank of Washington, against said defendant Ray- 
mond F. Duckworth, the same being designated as ‘‘Oxprr.”? 


/s/ AgrHuR J. Hituanp 
410 Shoreham Building 


/s/ GEOFFREY CREYKE, JR. 
Washington Building 


/s/ Frerpinanp J. Mack 
410 Shoreham Building 
Washington 5, D. C. 


Attorneys for Defendant 
Raymond F. Duckworth 
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EXCERPTS FROM TRANSCRIPT OF TESTIMONY 


Mr. Thompson: All right. 

In view of the fact that your Honor has read and is 
familiar with the Court of Appeals decision in this case, 

I think it is unnecessary to make an elaborate state- 
6 ment on behalf of the plaintiffs. Suffice it to say that 

we regard the Court of Appeals decision as defining 
the law of the case, and it is the proposal of the plaintiffs 
to put in only such evidence as will supplement and imple- 
ment the Court of Appeals’ decision. 

Your Honor, with that in mind, I would like to offer as 
Plaintiffs’ Exhibit No. 1 a draft of an Agreement which 
has been previously referred to in the affidavits and in the 
record in the court of Appeals. It is dated “blank” 1948. 

The Court: Is there any objection, Mr. Hilland? 

Mr. Hilland: The only objection we have is that he hasn’t 
offered what was attached to it, your Honor. 

Mr. Thompson: I intend to do that as Plaintiff’s Exhibit 
1-A. 

Mr. Hilland: That was part of it. 

Mr. Thompson: That is an inked slip. 

The Court: Then, without objection, it will be admitted. 

Deputy Clerk: Plaintiff’s Exhibits 1 and 1-A. 


(An agreement was marked for identification Plaintiffs’ 
Exhibit No. 1 for identification. ) 


(An inked slip attached to Exhibit No. 1 was marked for 
identification as Plaintiffs’ Exhibit No. 1-A.) 


7 (Plaintiffs’ Exhibits Nos. 1 and 1-A are received 
into evidence.) 


The Court: Is that a copy of the original agreement on 
this corporate stock? 

Mr. Thompson: The draft of the agreement. It was not 
executed, your Honor. 

The Court: With the note that Mr. Duckworth sent along 
with it? 

Mr. Thompson: That is correct. 
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Now, your Honor, I offer as Plaintiffs’ Exhibit 2 a copy 
of the agreement dated April 15, 1948 between Mr. Easter: 
day and Mr. Duckworth, which has been also previously 
used in the affidavits. | 

The Court: Is that a signed agreement? 

Mr. Thompson: That is correct. 

The Court: A photostatic copy of it? | 

Mr. Thompson: The original, your Honor, in this case is 
a part of the Court Jacket and, therefore, I use the copy. | 

The Court: Is this a copy of the agreement between the 
plaintiffs decedent and Mr. Duckworth or the one that was 
executed and given to the Bank? 

Mr. Thompson: This was the one that you first men+ 
tioned, Mr. Duckworth, the plaintiffs decedent. | 

The Court: Any objections? 
8 Mr. Hilland: No, your Honor. | 
The Court: It will be admitted without objection. | 
Deputy Clerk: Plaintiffs’ Exhibit No. 2. | 


(Copy of Agreement dated April 15, 1958 was marked 
Plaintiffs Exhibit No. 2 and received in evidence. ) | 


Mr. Thompson: I next offer in evidence as Plaintiffs 
exhibit 3 a copy of the agreement dated 20 May, 1948 be- 
tween Charles W. Hasterday, Raymond F.. Duckworth and 
the Hamilton National Bank. 

The Court: That, likewise, is a photostatice copy? 

Mr. Thompson: That is correct. | 

The Court: Do either of you gentlemen have an extra 
slip copy of the Court of Appeals Opinion? There is one in 
the file. It is rather difficult to handle. | 

Mr. Thompson: Yes, I do, your Honor. 

Deputy Clerk: Plaintiffs’ Exhibit No. 3. 


(Photostatic copy of Agreement dated 5-20-48 was 
marked Plaintiffs’ Exhibit No. 3 in evidence.) 


The Court: Any objection? 
Mr. Hilland: No, your Honor. 
The Court: It will be admitted without objection. 
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Mr. Thompson: I offer at this time a photostatie copy of 
the Profit and Loss Statement of Easterday-Duckworth 
Roofing Company, Inc., for the calendar year 1955 which 

has a schedule attached to it and a balance sheet as of 
9 December 31, 1955. This, also, is a copy of papers 

which have been previously referred to in the affi- 
davit and by the Court of Appeals. 

Mr. Hilland: If your Honor please, may I inquire what 
the purpose is of this offer? 

Mr. Thompson: It is offered for the purpose of showing 
the financial situation of the corporation as of the close of 
December, 1955. 

Mr. Hilland: I object to it then on the ground that it is 
not relevant or material for that purpose. 

The Court: Do you have any objection as to the authenti- 
city of it? 

Mr. Hilland: No, your Honor. 

The Court: It will be admitted. 


(Profit and Loss Statement of Easterday-Duckworth for 
1-1-55 to 12-1-55 was marked Plaintiffs’ Exhibit No. 4 in 
evidence.) 


Mr. Hilland: I would like to state my objection. I do not 
know whether my meaning is clear. My position is that 
last exhibit No. 4 is not relevant or material, because there 
is no issue involving the condition of the business as of the 
date of that. 

The Court: Well, you have made your objection. It will 

be admitted. 
10 Mr. Thompson: I offer as Plaintiffs’ Exhibit No. 5 a 
copy of the affidavit of the defendant Raymond F. 
Duckworth dated October 17, 1956, which has been filed in 
this action and the original of which is in the court jacket. 

The Court: What is the date of that? 

Mr. Thompson: October 17, 1956. 

The Court: What was that filed in connection with? 

Mr. Thompson: In connection with defendants’ motion 
for summary judgment. 
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The Court: Is that the one that was filed on October 18th? 

Mr. Thompson: Yes, your Honor. It was filed October 
18th but signed October 17, 1956. 

I am reminded that this affidavit was filed in opposition 
to the preliminary injunction at the early stages of the 
pleadings. 

Deputy Clerk: Plaintiffs’ Exhibit No. 5. 


(Copy of Affidavit dated 10-17-56 was marked for Tdenti 
fication Plaintiffs’ Exhibit No. 5.) 


The Court: Any objection 
Mr. Hilland: No, your Honor. 
The Court: It will be admitted without objection. 


(Plaintiffs’ Exhibit No. 5 previously identified was re- 
ceived into evidence.) 


11 Mr. Thompson: Now, your Honor, I am prepared 
to offer—though I do not think it is strictly necessary 


—a slip copy of the Court of Appeals’ decision which I have 


previously handed to you. 
The Court: Well, that is certainly not necessary. | 
Mr. Thompson: The mandate of the Court of Appeals is: 
in the file, also, and I think the Court can take judicial! 
notice of that without its being offered in evidence. | 
The Court: That is certain. | 
Mr. Hilland: If your Honor please, I want to object to 
that. | 
The Court: Well, I am not admitting it. | 
Mr. Hilland: Very well. Then, that is true of the man-! 
date, too, I assume? | 
The Court: I may say, I am not admitting it but I do not 
think it is necessary. I shall certainly take judicial notice| 
of it. | 
Mr. Thompson: Your Honor, that is the plaintiffs’ case. | 
Mr. Hilland: If your Honor please, on behalf of the De-' 
fendant Duckworth, I move to dismiss the complaint on the! 
ground that the evidence does not make out a prima facie | 


case. 
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The Court: Mr. Hilland—— 

Mr. Hilland: The charge here, your Honor, is 

12 fraud in the inducement of this contract of May 20, 

1948, and they have offered no evidence whatever of 

the facts and circumstances leading up to the contract. In 

other words, they have not shown any evidence in support 

of the inducement of the contract; none, whatever. There is 
not a scintilla of evidence tending to show any fraud. 

The Court: Mr. Hilland, in normal circumstances, I 
would be inclined to agree with you but the Court of 
Appeals has, in my opinion, shifted the burden of proof in 
this case to the defendants. They have found from the 
pleadings and the matter that has been offered in evidence, 
that it raises a sufficient case of fraud to put the burden 
on the Defendant, and that is the law of the case and I am 
bound by it. 

Mr. Hilland: May I answer your Honor? 

The Court: Yes, you may. 

Mr. Hilland: The answer to that is that before the Court 
of Appeals, there was a lot of evidence in the form of affi- 
davits in support of motions for summary judgment from 
both sides, and those affidavits contain evidence which, for 
the purposes of that motion constituted evidence which is 
not before the Court now. 

For example, your Honor, it is alleged in the complaint 
in this case that both of these contracts were drafted by 

the Defendant Duckworth and the Court of Appeals 
13 —it was shown in the affidavits that Mr. Duckworth 

was educated as a lawyer and otherwise. And, also, 
it was shown by the affidavits that a confidential relation- 
ship existed, which we have denied and it is in dispute in 
this case. 

Now, if you take all of those points that your Honor has 
mentioned in the Court of Appeals, you will find that they 
are not now before the Court supported by any evidence. 
They were in the Court of Appeals, but they are not here, 
and the reason we run into this proposition, your Honor, 
if you will look at the rest of the record in the case, you 
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will find that counsel for the plaintiffs has been taking the 
position—and he has done it now in a more subtle fashion 
than he has on the record, that the Court of Appeals 
Opinion not only lays forth the law in the case, but it: 
establishes the evidence of the case, which is certainly not | 
true. | 

And that is the fallacy in his position and it is the fallacy 
in the remarks that your Honor made from the Bench. If | 
you go through each of the things that one might conclude 
is damaging in the Opinion to the defendant Duckworth’s 
ease, your Honor will find that in relation to each of those, 
there was some evidence in the form of affidavits upon 
which the Court of Appeals could predicate those decisions | 
of law, but those pieces of evidence are totally lacking and 
absent in this case now. | 

The Court: Mr. Hilland, I believe that I have 
14 before me in evidence the basic facts and documents | 
upon which the Court of Appeals based its opinion, | 
and I call your attention to the top of page 11 where the | 
Court of Appeals says there remains the question whether | 
this Court should now direct the District Court upon re-. 
mand and enter a summary judgment for Appellant. 

Both parties moved for summary judgment below and 
there is no factual dispute concerning the provisions of the | 
contract and the trust agreement. Upon the present record 
as we have indicated, appellant would be entitled to sum- | 
mary judgment. And they then went on and said the only | 
reason they did not give summary judgment was that you | 
might be able to produce some testimony which would | 
change the situation, and in my opinion, they definitely, and | 
the state of the record as it now exists, said that the burden | 
of proof is on the defendant to show that this was not a | 
fraud. | 

Now, I have some sympathy with your position but I | 
have to follow the directions of the Court of Appeals as I | 
see them and that is my interpretation of what the Court | 
of Appeals has said. | 
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Mr. Hilland: May I answer what your Honor has just 
said? 
The Court: You may try. 
Mr. Hilland: If your Honor please, I want to read 
15 again what your Honor read from the top of page 
11. 


“There remains the question whether this court 
should now direct the District Court upon remand 
to enter summary judgment for appellant.’’ 


What the court there is talking about is the posture of the 
case for purposes of a summary judgment. That is what 
it is speaking of. It says ‘‘Both parties moved for 
summary judgment below and there is no factual dispute 
concerning the provisions of the contract and trust agree- 
ment. Upon the present record, as we have indicated, 
appellant would be entitled to a summary judgment.”’ 

That is not the record before your Honor now. 

The Court: But all the essential elements of what the 
Court of Appeals based an opinion on is before me and in 
evidence. 

Mr. Hilland: Sir? 

The Court: All of the essential elements on which the 
Court of Appeals based its opinion are in the record. 

Mr. Hilland: What the Court of Appeals did was to send 
the case back and give the defendant an opportunity to do 
whatever he could in the record to create a genuine issue of 
fact. And, following that, your Honor, we filed in this case 

a series of affidavits which are in the file—— 
16 The Court: Well 
Mr. Hilland: One, two, three, four, five, six affidavits. 

The Court: Those affidavits are not in evidence. 

Mr. Hilland: That is right; they are not in evidence. But 
what I am trying to point out to your Honor is that what 
the Court of Appeals was talking about at the top of page 11 
was the posture of the case for purposes of a summary 
jadgment. 
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Now, when it came back, we filed these six affidavits. We, 
also, filed an amended answer to the complaint in the case 
and the plaintiffs moved for a summery judgment—another 
motion for a summary judgment—and upon the record as 
it stands now, your Honor, not as it stood before the Court 
of Appeals, Judge Holtzoff has ruled—and I submit it is 
the law of the case now—that there is a genuine issue and 
dispute in relation to all those matters that were disputed 
by these affidavits and by the amended answer in the case. 
And, as I have shown in the Points and Authorities which 
I filed on behalf of Mr. Duckworth, the record as it now 
appears, your Honor, contains a denial that there was any 
fraud in the inducement of the agreement of April 15 or 

in the agreement of May 20, 1948, and it shows there 
17 is a dispute, a genuine issue as to whether he had any 

secret intent not to bargain or to negotiate in good 
faith whenever called upon to redetermine and change the 
sale and purchase price of the stock upon the death of one 
of the parties. And he shows what his attitude in that 
regard is. He creates an issue in relation to it. And then 
we have shown that the fact which the Court of Appeals 
stated in its Opinion that Mr. Easterday had no inde- 
pendent legal advice or help, was not true. There is a 
dispute in the record in relation to that and all of these 
other things. 

For example, there is a dispute in the record with respect 
to what the Court of Appeals said in relation to Mr. Easter- 
day’s relying on Mr. Duckworth to formulate the technical 
terms of their agreement of May 20, 1948 and also with 
respect to his participation in the formulation of technical 
or non-technical terms. There is a dispute about all of those 
things. The answer creates a dispute on the question of 
whether or not a confidential relationship existed at the time 
these agreements were entered into. In other words, the 
factual situation in this case today, your Honor, is entirely 
different on the pleadings than it was when it was before 
the Court of Appeals, and the Court of Appeals had some 
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affidavits in relation to matters which were not in dispute 
but which, on the record, are in dispute today. 
18 I could go through in detail and show your Honor 
in the Opinion 

The Court: Mr. Hilland, in the immortal words of Judge 
Hitz, I may be in error but I am not in doubt, and while I am 
willing to listen to anything you have to say, I think we are 
Just delaying the start of this case because I have made up 
my mind to deny your motion and ask you to put your case 
on. 
Mr. Hilland: Would your Honor indulge me just a 
minute? 

The Court: Yes. 

Mr. Hilland: Has your Honor ruled? 

The Court: Yes, I have overruled you. 


Thereupon 
Raymond Francis Duckworth 


was called as a witness by counsel Defendant, and being 
duly sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Hilland: 


Q. Will you please state your name and address? A. 
Raymond Francis Duckworth. 
Q. What is your age and occupation? A. 2516 Tunlaw 
Road, Washington, D. C. My age is 48. I am president of 
the Easterday-Duckworth Roofing Company. 
19 Q. And you are the defendant Raymond Duck- 
worth in this case? A. I am the defendant, Raymond 
F.. Duckworth. 
Q. During his lifetime, did you know Charles W. Easter- 
day? A. Yes, I knew Mr. Hasterday. 
Q. And when and where did you first meet him? A. Well, 
I met Mr. Easterday first probably at a congregation of 
roofing contractors to discuss labor negotiations with the 
union. 
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Q. Can you fix about the year when that occurred? A. 
Well, I would say that was probably about 1940, 1941. 

Q. When you first met him? A. When I first met him. 

Q. Now, in the year 1947 or 1948, did you have a business 
transaction with him? A. Yes, I did. 

Q. And some negotiations leading up to the contracts 
involved in this case? A. Yes, I aan 

Q. When and where did those negotiations open, that i is, 
when did they begin? A. Well, we had attended a meeting 

of the roofing contractors to discuss labor negotia- 
20 tions and after that meeting was over, we talked 
about the roofing business in general and at that time 
he said that he was having difficulty in his business. | 

Q. Mr. Duckworth, I asked you when they began, not how 
or where? When? A. Well, that was, I would say, about 
February of 1948. 

Q. And at what place was that meeting that night to 
which you have testified? A. Well, if I remember correctly, 
it was at the office of the Koons Roofing Company, where we 
were having this meeting. 

Q. At what address it that? A. 933 V Street, Northwest. 

Q. 933 what? <A. V, like in Victor. 

Q. And who else was present there that night? A. Well, 
it is a little difficult for me to remember who was preset 
Several other roofing contractors were present. 

Q. In the conversation that you and Mr. Hasterday had 
after that meeting, who was present? A. There was no one 
present. | 

Q. Just you and he? A. Just the two of us. 
21 Q. As of that date, where and how were you em- 
ployed? <A. Well, I was employed by the Wane: 
Ehert and Roofing Co. 

Q. How long had you been so employed? A. Well, I was 
employed by “the Warren Ehert Company on March 5s 
1928. 

Q. Where? A. In the City of Washington. 

Q. In what capacity? A. As a clerk in the office. 

Q. What was your age at that time? A. Seventeen. 
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Q. And where were you from at that time? A. I was born 
in a little mining town in Western Maryland. 

Q. Named what? A. Barton, Maryland. 

Mr. Thompson: Your Honor, I have let this go on with- 
out objection, but I think it is getting far afield. The Court 
of Appeals decision in this case has remanded the matter to 
this Court and in accordance with their decision, I speci- 
fically invite your Honor’s attention to the bottom of page 
eleven and the top of page 12 where the Court of appeals 

speaks of a breach of a confidential relationship 
22 and states ‘‘Since we are unable to state with a com- 

plete or absolute certainty that appellee does not 
possess additional facts bearing on this issue’’—we are 
sending the case back. 

The Court: Meaning the issue of the violation of the con- 
fidential relationship? 

Mr. Thompson: Of the confidential relationship. 

That is the only issue in this case and I do not think it is 
pertinent to go into the background prior to the existence of 
the association between the two in a business way. 

The Court: Well, I think it is possible that that could be 
connected and I will permit the answers and the questions. 
You may go ahead and I will overrule the objection. 


By Mr. Hilland: 


Q. Will you answer the question? A. I was born in a 
small mining town in Western Maryland called Barton, 
Maryland. My dad was a coal miner. 

Q. And what education did you have before you came to 
Washington in 1928? A. I had a high school education and 
about three months of business school training in Cather- 

man’s Business School, in Cumberland, Maryland. 
23 Q. When you came to the Warren Ehert Roofing 

Company in 1928, how much education did you have? 
A. Well, that was the only education that I had when I came 
there in 1928. 

Q. What business experience had you had when you came 
to the Warren Ehert Roofing Company? A. I had had no 
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business experience then. That was just after I had 
finished at Catherman’s business school, I got that through 
a business connection here in Washington. | 
Q. Between 1928, when you went with the Warren Bhert 
Company and February of 19—did you say 1928? <A. Yes. 
Q. Between the year 1928 when you went with Warren 
Ehert Company and February, 1948, when you had the 
conversation with Mr. Easterday concerning which you 
have testified, what employment did you have during that 
period of years? A. Well, from 1928 to about 1937, I was 
in the office doing clerical work and stenographic work. | 
Q. For the same company? A. With the same company. 
About 1937 I was made assistant manager, doing estimating 
work and helping with the general supervision of the com- 
pany. 
And I did that until about 1940 or 1942 when the present 
manager died. He died in December of 1940. | 
24 At that time I was made the Washington manager 
for the Warren Ehert Company. | 
Q. You continued being manager from then until Febru- 
uary, 1948? A. Well, I was manager until I had to go into 
the Navy in August of 1943, and when I returned from the 
Navy in April of 1946, I returned to the Warren Ehert 
Company in the position that I had when I left which was 
the Washington manager. 
I remained there as the Washington manager until my 
association with Mr. Easterday in May of 1948. | 


* ” * * * * = * * 


By Mr. Hilland: | 


Q. All right. What was the nature of the service you 
rendered while you were in the navy? A. I was inducte 
as an apprentice seaman and sent up to Bainbridge for boot 
training and from there I was sent back to Washington to 
work in what was then known as the Naval Barracks, which 
was the headquarters for the WAVEs, and I was mostly 
engaged in handling the stores or the supplies, the office 
supplies and things like that. | 
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Then about 1945, I was commissioned as a lieutenant, 
junior grade, and was doing principally accounting work for 
the ship service store at 1320 G Street. 

Q. And you continued that up until the time you were 
discharged? A. I continued that up until the time I was 
discharged, about two months—— 

Q. You were separated from the service with what rank? 
A. Lieutenant Junior Grade. That was the rank that I 

was commissioned as. 
26 Q. During the period of years that you were em- 
ployed by Warren Ehret Company, did you do any 
legal work of any kind? A. No, I did not know and did not 
do any legal work. I started to go to George Washington 
University in about 1929. 

Mr. Thompson: The question has been answered, your 
Honor. 

The Court: Yes. 


By Mr. Hilland: 


Q. Did you have any experience during your employment 
with Warren Ehret Company in drawing any kind of legal 
documents, like those involved in plaintiffs’ exhibits 1, 1-A 
—strike that. In exhibits 1, 2and 3? A. No, sir. 

Q. During your period of employment with Warren 
Ehret Company did you have any further education? <A. 
Well, I started to George Washington University about 
1929. 

Q. How long did you attend George Washington Uni- 
versity? A. Well, except for the absence of about a year 
and a half, up until 1942, I spent altogether about 10 years 
at George Washington, all at night. 

Q. During what hours did you go to school. A. 
27 Generally from 5 to 7 p.m. 

Q. In that period of ten years that you attended 
George Washington University at night, what degrees did 
you attain? A. Well, first of all, I had two years of pre-legal 
work, and then I went to the law school and got an LL.B. 
Degree. Then after a year’s absence, I went back and got 
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an AB Degree in business administration with a acajou in 
accounting. 

Q. Did you take the District of Clumbia Bar examina- 
tions? A. I did. 

. When? A. 1935. 
. Did you pass? A. Yes, I did. 
. Were you admitted? A. Yes, I was admitted. 
. When? A. In 1935. 
. Did you ever practice law? A. No, sir. 
. Up to February, 1948, when you met Mr. Basterday 
at this meeting of roofing contractors, had you prac- 
28 ticed law at all? A. No, sir. 
Q. Had you engaged in any kind of legal work? 
A. No, sir. 

Q. Had you engaged in any kind of business aonimasted: 
tion other than as local manager for the Warren Ehret 
Company? A. Nothing except as a local manager of the 
Warren Ehret Company. 

Q. Now, the Warren-Ehret Company has its home office 
where? A. In Philadelphia. 

Q. How many branch offices does it have? A. Well, they 
have one in Allentown. They have one in Baltimore. They 
have one in Pittsburgh. Allentown, Baltimore, ee 
and Washington; four, besides Philadelphia. 

Q. Coming down to this meeting with Mr. Easterday i in 
February, 1948, will you state what the conversation was 
that you had with Mr. Easterday after that meeting, where 
you had it and who else was present, if anybody? | 

Mr. Thompson: Your Honor, let me interpose an objec- 
tion at this time. I think that the District of Columbia 
statute with respect to conversations with deceased indi- 
viduals, which is commonly called the dead man’s statute, 

will preclude evidence by this witness as to conversa- 
29 ~+tions with the decedent. The reference to that 
statute—— | 














The Court: I am quite familiar with that statute. 
Mr. Thompson: Title 14 Section 302. 
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The Court: It is my opinion, I believe it was old Code 
Section 1064. Under the present circumstances, no con- 
versation having been offered by the plaintiffs would have 
barred this type of questioning, but with the new statute 
which repealed the old statute and provides in effect that 
in the case where a plaintiff is suing a decedent’s estate, 
that no judgment shall be rendered without corroboration 
of testimony introduced by the plantiff as to decedent’s 
statement. 

And I believe it has no application to a situation 
where the decedent is in effect plaintiff who is the mover. 
There is a case on that, not in our Court of Appeals, but in 
the Municipal Court of Appeals, which seems to me to make 
that quite clear. So, I will permit the examination. 


By Mr. Hilland: 


Q. Will you answer the question, please, Mr. Duckworth? 
A. Well, it was after this meeting of the contractors and we 
were discussing business and particularly the roofing busi- 

ness in general, and he said that he was not too active 
30 any more, that he was having some difficulty and was 

looking for someone to come in and help him out in 
his business. And he asked me at that time if I would 
consider going into business with him, and I told him at that 
time that I might be interested in going into business with 
him, in view of the fact I was interested in going in business, 
but I said that I would not go in with him unless I could 
have a certain arrangement with him. 

Q. At that time, was there any close confidence and close 
friendship between you and Mr. Easterday? A. No, sir. 

Q. At that time, did his company—what was his company 
known as at that time? A. Well, at that time he was operat- 
ing the Easterday Roofing Company. 

Q. Were the Warren-Ehret Company and the Easterday 
Roofing Company competitors at that time? A. Yes, sir, 
they were competitors. 

Q. Did both companies have occasion to bid on the same 
jobs? A. Yes, they had occasion to bid on the same jobs. 
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Q. On behalf of Warren Ehret Company did you submit 
those bids? A. Yes, I did. | 
Q. What was the nature and extent of the friendship 
31 or acquaintanceship between you and Mr. Easterday 
in February, 1948, when these negotiations opened at 
the time and place you have indicated? A. Well, I had met 
Mr. Easterday at these meetings of the roofing contractors 
and also we had served together on negotiating committees 
with the union and, of course, I had also met him on a few 
occasions at functions of the Washington Building com- 
panies, but that is about the extent of our association. 

Q. Had you ever been in his home? A. It is entirely pos- 
sible that I had been in his home once or twice prior to that 
time. 

Q. Had he ever been in your home prior to that time? A. 
No, he had not. 

Q. Prior to these discussions, did you know anybody in 
his family? A. Well, I had met his daughters. 

Q. Prior to that time, did he know Mrs. Duckworth? A. 
I would say yes, he had known Mrs. Duckworth. She was 
probably at his home if and when I was there. | 

Q. And what were the occasions on which you were at his 
home prior to February, 1948? A. Well, I imagine it was 
some little party of some kind. 

Q. You mean there were other people there, sees 
32 A. Yes, there were other people there. | 
Q. All right. | 

Now, were those people also from the roofing trade? A, 
No, they were not from the roofing trade. | 

Q. Had you ever entertained him in your home? A. No; 

Q. Or any member of his family in your home? A. No. | 

Q. Now, on this occasion in February, 1948, did you seek 
out the Association with Mr. Easterday in business? A. N 0, 
I did not. | 

Q. And who did seek out the association? A. He did. | 

Q. Now, as a result of that conversation that night, were 
there further negotiations? A. Yes, there were further 
negotiations. | 
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Q. When and where were they taken up again? A. Well, 
we discussed it on the phone once or twice, and I was over 
in his office to talk about it. 

Q. Anybody present on any of those occasions? A. No, 
there was no one present. 

Q. What were the conversations that you had over the 

phone and at his office? 
33 Mr. Thompson: Your Honor, I assume you will 
make the same ruling if I made the same objection 
and may I be excused from making the objections? 

The Court: Yes, you may. 

Mr. Thompson: Let the record show that I have pro- 
tected myself. 

The Court: Right. 

The Witness: Well, he said that he would like me to come 
into business with him and I told him that I would only be 
interested in coming into business with him if I could have 
the business at the time he died and that was the only basis 
on which I would be willing to come into business with him, 
and during the negotiations, it was arranged that he was to 
get out of the business what he had in the business, what 
he had put into the business, and that anything that accu- 
mulated in the business during his lifetime would remain in 
the business and would become mine at the time of his death. 


By Mr. Hilland: 


Q. When and where did you reach that agreement with 
Mr. Easterday? A. That argreement was reached in his 
office. 

Mr. Thompson: Your Honor, I must object to that testi- 
mony. I move that it be stricken, as it is an attempt to vary 
the plain terms of an oral agreement which was later 
entered into between the parties. I mean, a written agree- 

ment. 
34 The Court: Well, it does not seem to jibe with the 
written agreement, but he can testify as to what led 
up to this written agreement. 
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By Mr. Hilland: 


Q. Where was his office at that time? A. His office was 
at 2214 9th Street, Northwest. Q. Was that agreement at 
that time reducing to writing or a memorandum of any 
kind? A. No, it was not. 

Q. What was done? A. Well, we decided to go into 
business—— ! 

Q. Can you fix the date about when it was that you de- 
cided to go into business? A.Well, I would say it was some- 
time in March. I can’t fix the date exactly, no. | 

Q. 1948? A. 1948. | 

Q. When you had that tentative understanding to go into 
business together, did either one of you suggest anything, 
and if so, what? A. Mr. Easterday said that he would like 
some advice. He suggested going down to see Mr. Joshua’ 
Evans at the then Hamilton National Bank. | 

Q. Did you know Joshua Evans at that time? A. No, I 

did not. | 
35 Q. Had you ever had any business with him? A. 
No, I did not. | 

Q. Were you a customer of the Hamilton National Bank 
at that time? A. No, I was not. | 

Q. Was Warren-Ehret Company? A. No, they were not. | 

Q. Had it ever been during your employment with it? A. 
No, sir. | 

Q. Had you ever been a customer of Hamilton National 
Bank? A. No, sir. | 

Q. What if anything did Mr. Eesterday tell you about, 
Joshua Evans at that time and place? A. Well, he said Mr. | 
Evans was a member of the Kiwanis Club and Mr. Easter-| 
day, of course, was a member of the Kiwanis Club and that) 
he knew Mr. Evans and he thought he would like to go down | 
and talk to him about what should be done. | 

Q. Did he say why he wanted to talk to Mr. Evans? A.’ 
He said he had known him for a long time and he had con- | 
fidence in him and he helped to run a bank and he thought he 
would know what to do. | 
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Q. Now, up to that time, Mr. Duckworth, had you ever 

drawn any kind of a contract between you and any- 

35-A body else or for anybody else? A. You mean a 
contract in writing? 

Q. Yes. A. No, sir. 

Q. Had you ever entered into any contracts of any kind 
with anyone? A. Well, other than the ordinary contracts 
that you make, like a lease for an apartment and things like 
that. Other than that, no. 

Q. Had you ever bought a house? A. No. 

Q. Had you ever entered into a business contract of any 
kind with any other person, official or corporation other 
than in connection with a matter like a lease? A. N 0, not 
that I can recall. 

Q. I assume you had bought automobiles and things of 
that sort? A. Right. 

Q. Other than contracts of that nature, have you ever 
entered into any contract up until that time? A. No. 

Mr. Thompson: I assume he means written contracts, 
because life is a series of oral contracts. 

The Witness: Yes, that is right. 


35-B By Mr. Hilland: 


Q. When Mr. Easterday suggested seeing Joshua Evans, 
what did you say? A. I agreed to go down and see Mr. 
Joshua Evans. 

Q. Did you tell him that you wanted to see anybody of 
your choice, any lawyer or any legal adviser? A. No, 
I did not. 

Q. Can you fix the approximate time that you and 
Mr. EHasterday went to see Joshua Evans? A. Well, I 
should say it would be somewhere in the latter part of 
March, I am not sure of the date. 

Q. Of 1948? A. Of 1948. 

Q. Did anybody go with you and Mr. Easterday? <A. 
No one with us, no. 

Q. When you were—when you arrived at Mr. Evans’? of- 
fice, Joshua Evans’ office, where was his office at that 
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time? A. His office was in the Hamilton National Bank 
at 14th and G Streets, Northwest. | 
Q. When you arrived there, did you and Mr. Easterday 
have a conversation with Joshua Evans? <A. Yes, sir, we 
had a conversation with Mr. Evans. | 
36 Q. Who else was present? A. No one was present. 
Q. What was the conversation? | 
Mr. Thompson: If your Honor please, at this point I 
must make another objection because we have a third 
party who is in on the conversation and it is hearsay as to 
the third party, even if it is not as to the decedent. | 
The Court: Well, the decedent was there and I think he 
ean testify as to their discussions in connection with this 
matter. 
I will overrule the objection. 


By Mr. Hilland: 


Q. Will you answer the question? A. We explained to 


Mr. Evans what we had in mind. | 
* * * * * m * * * a 





Q. I believe you said you had not met Joshua 

37 + Evans prior to that time. A. I had not known Mr. 
Joshua Evans. 
Q. Did Mr. Easterday introduce you to Mr. Evans? 
A. He introduced me to Mr. Evans. 
Q. Did Mr. Easterday tell Mr. Evans what you and he 
were there for? A. That is right, he did. 
Q. What did he say? <A. Well, as near as I can = 
member, he told him that we wanted to go into business 
together, we wanted to form a corporation and that we had 
come down there to talk to him about how we should pro- 
ceed. | 
Q. What did Mr. Joshua Evans say? A. Well, Mr. 
Joshua Evans said that he would like for us to talk to 
Mr. Aubrey Dooley. 
Q. Did he tell you who Aubrey Dooley was? A. Well, 
he said that he was the trust officer of the bank. | 
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Q. Did you know Aubrey Dooley at that time? A. No, I 
did not. 

Q. Had you ever had any transaction or business of 
any kind or nature with him? A. No, sir. 

Q. Had you ever heard his name before? A. No, sir. 
38 Q. Had you ever known him socially? A. No, sir. 

Q. What did Mr. Evans say about Aubrey Dooley? 
A. Well, he made no further comment except that he was 
a trust officer of the bank and that he thought he could 
help us. 

Q. What happened then? A. He took us up and intro- 
duced us to Mr. Dooley. 

Q. Was Mr. Dooley in the same building? A. Mr. Dooley 
was in the same building. 

Q. And when you say ‘‘he took us up,’? whom do you 
mean? Whom did he take? A. Mr. Easterday and me. 

Q. When you arrived there, do you know whether or not 
Mr. Easterday had known Mr. Dooley prior to that time? 
A. I cannot say that Mr. Easterday knew Mr. Dooley prior 
to that time. 

Q. Were you introduced to Mr. Dooley at that time by 
Mr. Evans? A. I was introduced to Mr. Dooley by Mr. 
Evans. 

Q. Was Mr. Easterday introduced to him? <A. Yes, he 
was introduced to him. 

Q. Was there a conversation among Mr. Dooley, Mr. 

Hasterday and you? A. Yes, there was. 
39 Q. Was Mr. Joshua Evans present? A. No, he 
was not. 

Q. What did he do after he had introduced you? A. He 
left us in the company of Mr. Dooley. 

Q. Do you remember who started off the conversation 
with Mr. Dooley after you had been introduced to him? 
A. Mr. Basterday did. 

Q. What did he tell Mr. Dooley? A. He explained to 
him why we were there. We had decided to go into business 
together and that we wanted to form a corporation and 
that we had certain—— 
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Mr. Thompson: I object to that again. I think we 
ought to have what was said rather than the mental 
impressions that the witness has as to what was said or 
the intention of what was said. 

The Court: I think he has given, in effect, what was 
said. He obviously, does not remember it word for word, 

I will permit him to answer. | 

The Witness: That we had certain ideas about what we 
wanted to do, that we were going into business together 
and we were there for his advice and consultation. 


By Mr. Hilland: 


Q. Did you at that time know whether or not Mr. 
40 Dooley was a lawyer? A. Well, being a trust of, 
ficer of the bank, I presumed that he was a lawyer, 
I did not know for sure. 
Q. Do you know now whether or not he was? A. I am 
informed that he is. I do not know of my own personal 
knowledge that he is, but I am informed that he is. | 
Q. Well, do you remember having the records in this 
Court building checked for that purpose and what the re- 
sult of that check or investigation was with respect to his 
membership? A. Dooley’s membership as a member of 
the bar? 
Q. Yes. A. No, sir. | 
Q. Now, you testified that Mr. Easterday was a mem- 
ber of the Kiwanis Club. Did he also tell you Joshua 
Evans was? A. Yes, sir, he did. | 
Q. Did you so testify? A. Yes, sir, Mr. Evans. | 
Q. What was the further conversation, if any, you had 
with Aubrey Dooley on that occasion that you and Mr. 
Easterday had? A. Well, we discussed our problem with 
Mr. Dooley and we told him that we wanted to go 
41 into business together, we wanted to form a cor-| 
poration. | 
Mr. Thompson: Your Honor, I must object. Obviously, 
we did this and that is not responsive to the question. I 
think we must know who said what. | 
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The Court: Well, I think he has given the general pur- 
port of what was discussed there between the parties 
and I will permit him to answer. 


By Mr. Hilland: 


Q. Do you remember generally what advice Mr. Dooley 
gave you and Mr. Easterday on that occasion? A. Well, 
we told him we wanted to go into business together and 
to form a corporation and that the survivor was to have 
the company when one of us died. Mr. Dooley asked us 
if we did not want to have a trust agreement executed. 

Q. A what? A. A trust agreement, 

Q. And did he describe what he meant by a trust agree- 
ment? A. Yes, he described what he meant by a trust 
agreement. He said that when we formed the corporation, 
that the shares of stock would be endorsed in blank and 
brought down to the bank and he would execute an agree- 
ment and under that agreement he would hold the shares of 

stock until one of us died and then we would— 
42 when one of us died, the survivor would get the 
stock at the agreed price. 

Q. Up to that time, had you ever seen such a trust 
agreement? <A. No, I had not. 

Q. Up to that time, had you ever drawn such a trust 
agreement? A. No, I had not. 

Q. Up to that time, had you heard anything or learned 
anything about such trust agreement? A. No, sir. 

Q. Had you in any of your studies in George Washing- 
ton University Law School studied anything about such 
an agreement? A. No, sir, not that I can recall. 

Q. In your business administration studies, have you 
studied anything about such an agreement? A. No, sir. 

Q. Can you remember anything else that was said at 
that time and place? A. Well, of course, we had to de- 
cide on what the stock was to be sold for and at that 
time in view of the fact that we had agreed that what- 
ever remained in the business was to be in the business, 
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we discussed the price at which the stock was to be sold 
and it was Mr. Dooley himself who suggested that we 
43 fix a definite price for the stock, because he said 
at the time it would avoid a lot of controversy later 
on if we did fix a definite price for the stock. ! 

Q. What was your age at that time of that conversa- 
tion? A. 37. | 
Q. And what was Mr. Hasterday’s age at that time? 
A. 70. | 

Q. What was the state of his mental and physical health 
at that time? A. He appeared to be in good physical and 
mental health. 

Q. At that time, was he the active head of the Easterday 
Roofing Company? A. He was running the Easterday 
Roofing Company. | 

Q. May I have plaintiff’s exhibits 1 and 1-A? 

Now, after that conversation with Mr. Dooley, did you 
prepare plaintiff’s exhibit 1 for identification? A. Plain- 
tiffs exhibit 1 was prepared by me after we had been 
down to talk to Mr. Dooley and after we had discussed the} 
maiter. | 

Q. Do you remember where you prepared it? A. I pre-' 
pared this in my own office. | 

Q. After you prepared it, what is now plaintiffs ex-' 
hibit 1, what did you do? A. Well, I sent it by mail to 

Mr. Easterday. | 
44 Q. Did you prepare plaintiffs’ exhibit 1-A? A, 
Yes, sir, I prepared that. That is in my own hand- 
writing. | 

Q. And then after you prepared exhibit 1 and 1-A, what 
did you do with them? A. I sent them by mail to Mr. 
Kasterday. | 
© * * * * * e * * * 

Mr. Hilland: This exhibit marked Plaintiffs Exhibit 1-A 
is that entirely in your handwriting? | 

The Witness: That is in my handwriting. 
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By Mr. Hilland: 


Q. Did your Honor have that before you? 

The Court: Yes, I have that. For your criticism and 
comment. 

Mr. Hilland: Yes, your Honor. 


‘Dooley will probably want to make some 
45 changes or additions. I do not profess to be 
alawyer. Raymond.”’ 
And that is your first name is it not? 
The Witness: That is right. 


By Mr. Hilland: 


Q. Now, about how long after you had been to Mr. 
Dooley’s office, did you prepare plaintiffs’ exhibits 1 and 
1-A and forward them to Mr. Easterday by mail? A. 
Well, I would say they were prepared within the next 
few days. 

Q. After you mailed them to Mr. Easterday, did you hear 
from him? A. Yes, we diseussed—— 

Q. No, did you hear from him about plaintiffs exhibits 
1 and 1-A after you mailed them to him? A. Yes. 

The Court: Excuse me. I was interrupted there and I 
did not get how long after the meeting at Mr. Dooley’s 
office he prepared the agreement. 

The Witness: A few days. 


By Mr. Hilland: 


Q. And how long after you mailed plaintiffs exhibits 1 
and 1-A to Easterday did you hear from him about them? 
A. Well, I would say it was within a week. 

Q. Did you have a conversation with him about 
46 them? A. Yes, we had a conversation about them. 

Q. Where? A. Well, the conversation was in my 
office, if I remember correctly. 

Q. And what was the conversation? A. Well, he was 
not quite satisfied with the fact that we were going to 
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divide the stock equally. He thought that he should have 
51 per cent of the stock. | 

Q. Prior to that time, had you any verbal understanding 
with him with respect to how the stock in this proposed 
corporation was to be divided between you? A. We had 
agreed to divide it equally. | 

Q. And when he came to see you in your office, what did 
he say about that division? A. Well, he said that he felt 
that he should have 51 per cent of the stock. 

Q. Did you agree or disagree with that? A. Well, I 
agreed that he could have 51 per cent of the stock if 
he would agree that he would not make any effort to 
dissolve the corporation or to distribute its assets. In 
other words, I felt I needed some protection if he had 
51 per cent of the stock and the business was to be mine 
if he died, I felt that I should have some protection. 
So he agreed that he would not. 

Q. All right, did you and he then reach an under- 
47 standing to that effect? A. We did. 

Q. You agreed to let him have fifty-one instead of 
only fifty per cent of the stock? A. Right; that is right. 

Q. You were to get 49 instead of 50? A. ean | 

Q. And he agreed that he would not vote the majority 
stock to dissolve the corporation or sell its assets? <A. 
That is right. | 

Q. Now, was that draft of the agreement then re-written? 
A. Yes, it was re-written. | 

Q. And were those two changes made in the redraft? A. 
They were. 

Q. And the redraft of that agreement is plaintiff’s ex- 
hibit 2? A. That is correct. 

Q. And those two changes are two of the differences be. 
tween the original draft and the one that was executed, . 
that correct? A. That is right. 

Q. In other words, those two changes are two of thb 

changes betwen plaintiff’s exhibit 1 and plaintiff’s , 
48 exhibit 2. Is that correct? A. That is right. | 
Q. Were any other changes made? A. Well, I believe 
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that we had agreed to increase the amount of the stock to 
be authorized from fifteen to twenty-five thousand dollars. 

Q. At whose request was that change made? A. I made 
that request. 

Q. Were any other changes made that you recall? <A. I 
don’t think so. 

Q. If they are, they are shown by plaintiff’s exhibit No. 
2, is that correct? A. That is right. 

Q. How long after that conversation in your office— 
strike that. 

Did you then redraft plaintiff’s exhibit No.1? A. Yes, I 
redrafted plaintiff’s exhibit No. 1. 

Q. Where did you do that? A. In my own office. 

Q. Was Mr. Easterday present when you did it? A. No, 
he was not present but as soon as I had redrafted it, he 
came to my office and it was signed in my office by him. 

Q. Up to that time, when you say ‘‘my office,’’ at what 

address were you? A. It was on 31st Street, 1047, I 
49 think, 31st Street, but it was the office of the Warren 
Ehret Company on 31st Street. 

Q. And when you referred to his office, I believe you gave 
the address up on—— A. 2214 9th Street. 

Q. Up to that time, you were with competing companies, 
you and Mr. Easterday? A. That is exactly right. 

Q. Do you remember where plaintiff’s exhibit 2 was 
signed? A. Plaintiff’s exhibit 2, which is the agreement 
of April 15, was signed in my office or the office of the 
Warren-Ehret Company on 31st Street. 

Q. And following that signing by you and Mr. Easter- 
day, was the proposed corporation organized? A. The 
corporation was organized. 

Q. What company organized it? A. The Corporation 
Trust Company did the work. They did the work in con- 
nection with the organization of the corporation. 

At my direction they did this. 

Q. Prior to that time, had you ever had occasion to 
organize a corporation? A. No, sir. 
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Q. Prior to that time, had you had any occasion to 
50 draft any contracts, anything similar to plaintiff's , 
Exhibits 1 and 2? A. No, sir. 

Q. The company was organized by the Corporation Trust 
Company in what state? A. The State of Maryland. | 

Q. What was the capitalization? A. The authorized 
capitalization was $25,000. | 

Q. And how much of that stock was issued? A. $15,000. 

Q. In how many shares? A. Well, there was 1500 shares, 
$10 par value. 

Q. To whom were those shares issued? A. Mr. Faster. 
day was issued 720 shares. His daughter, Mrs. Helms at 
that time Miss Hasterday, was issued 10 shares. I was 
issued 720 shares and Mrs. Duckworth was issued 10 shares. 

Q. How much was Mr. Easterday issued? A. 760 shares. 

Q. 750? A. 760. | 

Q. 760. And his daughter? A. His daughter 10. | 

Q. You had 720? A. 720. | 
o1 Q. And your wife? A. My wife 10. 

Q. How much did you pay for the stock that was 
issued to you and your wife? A. Cash. 

Q. How much? A. For the stock. $720 for mine and—— 

Q. How much—— A. $7,200 for mine and $100 for aie 
Duckworth’s. | 


By Mr. Hilland: 


Q. How much did Mr. Easterday pay for the 760 shares 
issued to him and the 10 shares issued to his daughter? A. 
Mr. Easterday’s stock and his daughter’s stock was paid 
for out of the proceeds of his business, when the assets 
were transferred from his business to the new business. | 

Q. For purposes of that transfer of stock in exchange for 
assets, was a valuation placed on the assets of the Baster- 
day Roofing Company? A. Yes, there were. 

Q. What was the valuation, what was that et 
52 tion? Approximately what was it? A. About $17, 000. 
Q. What was done for the difference between the 
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$700 that you paid—that he paid for the stock issued to 
himself and his daughter and the $17,000 approximately? 
A. The difference between the price of the stock and the 
$17,000 was turned over to the company and the company 
gave him a note for the difference. 

Q. Was that note paid? A. That note was paid. 

Q. In full? A. From time to time. It was not paid 
all at one time but it was paid in full over a period of 
a few years. 

Q. Was the note canceled? A. It was canceled. 

Q. And there is no controversy involved about that in 
this case? A. No. 

The Court: Mr. Hilland, I believe you said he paid 
$760 for his stock. I do not think you meant that, did 
you? 

Mr. Hilland: No, he claimed it, your Honor. 

The Court: I do not mean his—Mr. Easterday. You 
asked a question—what happened—— 

Mr. Hilland: I meant $7700. Is that correct? 


53 The Witness: Yes, seventy-six for his and $100 
for his daughter. 


By Mr. Hilland: 


Q. When did the Easterday-Duckworth Roofing Com- 
pany—which was organized under the laws of Maryland 
as you have testified—go into business? A. On the four- 
teenth day of May, 1948. 

Q. Up to that date, where were you employed? A. I had 
been employed by the Warren-Ehret Company. 

Q. Up until what date, to and including what date? <A. 
A few days before that. 

Q. And where had Mr. Easterly been employed? A. He 
had been operating the Easterday Roofing Company. 

Q. Until May 14, 1948, had you and Mr. Hasterday been 
in business together any time or place? A. No, sir. 

Q. Now, Plaintiff’s Exhibit No. 3 is dated May 20, 1948, 
or six days after you have testified the company went into 





85 | 





business. I show you plaintiff’s Exhibit No. 3 which is the 
agreement of May 20, 1948, or a photostat of it, and I ask 
you when and where did you first see plaintiff’s Exhibit 
No. 3? A. In the office of Mr. Dooley in the then Hamilton 
National Bank. 
54 Q. Who else was present when you saw it at that 
time and place? A. Mr. Easterday. 
Q. Anybody else? A. Nobody other than Mr. Dooley and 
of course the person who witnessed it. 
Q. What were the circumstances which brought you to 
Mr. Dooley’s office at that time and place? A. Well, this 
agreement had been prepared—— | 
Q. Had you had a conversation with Mr. Easterday? A. 
He had called me and told me that I should meet him a 
to sign this agreement. 
Q. “Did he tell you what it was? A. He said it was the 
trust agreement. 
Q. Did you meet him there? A. I met him there. 
Q. What happened there? A. Well, we went down there 
and Mr. Dooley handed these to Mr. Easterday and Mr. 
Easterday handed me a copy of it and we each read it and 
after it had been read, we signed it. 
Q. Did you participate in any manner in the drafting of 
Plaintiffs’ Exhibit No. 3% A. No, sir. 
Q. Did anybody employed by you participate in 
55 any way in the drafting of Plaintiffs’ Exhibit No. 3? 
A. No, sir. | 
Q. Was that paper typed by you? A. No, sir. | 
Q. Was it typed by anybody under your supervision or 
direction? A. No, sir. | 
Q. Was it on any paper supplied by you? A. No, sir. | 
Q. Did you have anything whatever to do with its execu-| 
tion? A. Other than to sign it, and of course the pre-| 
liminary—— | 
Q. I mean, did you have anything to do with its prepara- | 
tion? A. Other than our preliminary conversation regard-| 
ing the formation of the company. | 
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Q. Other than those that you have testified? A. That is 
right. 

Q. Do you know who prepared it? A. No, I do not. 

Q. Did you make any arrangements for its preparation? 
A. No, I made no arrangements for its preparation. I pre- 

sumed it would be prepared by Mr. Dooley or some- 
56 one under Mr. Dooley’s supervision. 

Q. When that paper was submitted to you at that 
time and place, did you ask for any changes in it? A. No. 

Q. Did you read it? A. I read it. 

Q. Did Mr. Easterday read it? A. He read it. 

Q. Did he ask for any changes in it? A. No, none. 

Q. Do you know the witness to Mr. Dooley’s signature on 
that paper? A. No, I do not. 

Q. Did you advise or instruct anybody with respect to 
any of the technical terms that are in Plaintiffs’ Exhibit 
No. 3? A. I did not. 

Q. Did you advise with or instruct anybody with respect 
to any non-technical terms in that agreement? A. No terms 
whatsoever, no. 

Q. Had you had any kind of experience with an agree- 
ment of that nature or kind prior to that time? A. No, sir. 

Q. Did you ever have any conversation with Mr. Dooley 

at any time when Mr. Hasterday was not present? 
o7.~=—Ss«A. Noo, sir. 

Q. Did you ever have any conversation with any 
lawyer for Hamilton National Bank at any time when Mr. 
Easterday was not present? A. No, sir. 

Q. Did you ever have any conversation with anybody or 
any lawyer connected with Hamilton National Bank in con- 
nection with the preparation of Plaintiff’s Exhibit No. 3? 
A. No, sir. 

Q. Did you ever have any conversation of any kind or 
nature with Joshua Evans out of the presence of Mr. 
HKasterday? A. No, sir. 

Q. Did you ever see Mr. Dooley in connection with Plain- 
tiff’s Exhibit No. 3 at any time or place other than the two 
occasions about which you have testified? A. No, sir. 
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Q. Did you ever transmit anything to Mr. Dooley or any- 
body else at the Hamilton National Bank in connection with 
Plaintiff’s Exhibit 3 by mail, messenger, telephone or tele- 
graph? A. No, sir. 

Q. Prior to signing that agreement on the date it Bear 

and I assume that is the date you did sign it, May 20, 
58 1948? A. Itis. 
Q. Had you seen that agreement at any other time 
or place? A. No, I had not. 

Q. Did Mr. Easterday rely on you to formulate any of 
the technical terms or non-technical terms in that Sezer 
ment of May 20, 1948? A. No, I did not. 

Mr. Thompson: I object to that question. This could nat 
possibly be within the knowledge of this witness. 

The Court: That answer will be stricken. 


By Mr. Hilland: 


Q. Did you formulate any of the technical terms in 
Plaintiff’s Exhibit No. 3? | 

Mr. Thompson: It has already been covered, your Honor. 
He said he did not. 

The Court: Yes. I think you have covered it. 


By Mr. Hilland: 


Q. On May 20, 1948, was the relationship between you 
and Mr. Kasterday one of close confidence and eae 
A. No, it was not. | 

Q. When did your relationship with Mr. Easterday be- 

come one of close confidence and friendship? A. 
59 Well, of course, I had to have enough confidence i in 
Mr. Easterday to go into business with him. 

Mr. Thompson: I move to strike that answer. It is not 

responsive. | 


By Mr. Hilland: 


Q. I asked you, when did it become a close—one of close 
confidence and friendship? A. Well, close confidence and 
friendship in—well, I do not know that it ever became one 
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of real close confidence and friendship. We got along very 
well together in the business and, of course, we were close. 
We had to be to get along. 

Q. Who became the active head of that business?A. Well, 
Mr. Easterday was made the president, but the duties of 
running the organization fell on me. 

Q. How many days a week did you work? A. Generally— 

Mr. Thompson: I think we ought to fix a time here, be- 
cause this is an awfully broad question. 


By Mr. Hilland: 


Q. From the beginning, how many hours or how many 
days a week did you work, commencing on May 14, when 
the business was opened, 1948? A. Well, every week I 
worked five days a week and there were some weeks when I 
had to work six and seven days a week. 

Q. Did you have any problem in connection with 
60 the mater of employment, office employment? A. 


Well, we had trouble with office employment. When 
we started the new business, Mr. Hasterday’s office help 
was an elderly man who was almost 70, himself, and of 
course he could not keep up with the work and we ad- 
vertised for help, but we had difficulty getting help, com- 
petent help. We would advertise and people would answer 
the ad but they just would not show up. 

Q. All right. 

Mr. Hilland: Will you mark these as defendants’ Ex- 
hibits 1 and 2? 

Deputy Clerk: Defendant’s 1 and 2 for identification. 


(Defendant Duckworth’s Exhibits Nos. 1 and 2 were 
marked for identification.) 


By Mr. Hilland: 


Q. Mr. Duckworth, I show you what have been marked as 
Defendant’s Exhibits 1 and 2 and ask you if you can 
identify them? A. Well, this was the office and shop build- 
ing of the Easterday Roofing Company when I went into 
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business with Mr. Hasterday and we continued our business 
from this location for four years after the formation of the 
new company. 
Q. Is that the front, rear or side? A. This is the fron 
and part of the side. 
61 Q. I show you defendant’s exhibit 2 and ask you 
if you can identify that? A. Yes. That is the same 
building with a side view. | 
Mr. Hilland: I offer these in evidence, your Honor. i 
Mr. Thompson: I object to that, your Honor. I can see 
no possible relevance within the framework of the issues 
of this case as to a picture of the office building in 1948. | 
The Court: Do you admit they are pictures that correctly 
depict the office building? Is your only objection on HS 
ground of relevancy? 
Mr. Thompson: May I inquire when those pictures were 
taken? It has not been established. ! 


By Mr. Hilland: 


Q. When were those pictures taken, Mr. Duckworth? A 
Those pictures were taken about 1950, 1951, about 1950, I 
guess. I would say. 

Mr. Thompson: I object because they are not current 
pictures taken at the time the witness stated they were. 


By Mr. Hilland: 


Q. Do those pictures represent the condition of that 
building in May, 1948? A. Yes, they do. 
62 The Court: I will admit them. 


(Defendant’s Exhibits Nos. 1 and 2 were received in 
evidence.) | 


The Court: I may say, Mr. Hilland, that I do not really 
see the pertinency of them but I am trying to give you Srey 
wide latitude in this case. 
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By Mr. Hilland: 


Q. Now, Mr. Duckworth, when you advertised for office 
help, what kind of an advertisement for office help would 
you put in the paper? A. Well, we realized we could not 
bring a girl into—— 

Q. Not what you realized. What did you do, not what 
you thought? A. We advertised for male office help. 

Q. Did you get a response to that? A. We had office 
calls. 

Q. In person or by telephone? A. By telephone; we had 
calls, and a lot of them did not show up. We did, from time 
to time, hire some office help, most of whom were not com- 
petent. 

Q. As a result of that, were you able to get any book- 
keeper to do the bookkeeping? A. No. The bookkeeping 
was all done over week ends by me and Mrs. Duck- 

worth. 
63 Q. Where? A. At home. 
Q. What? A. At home. 

Q. Over what period of years? A. Well until such time 
as we moved the office to the new location. 

Q. When was that? A. 1952; 1952. 

Q. Where did you move then? A. 2253 Sherman Avenue. 

Q. Is that where the business is now? A. That is where 
the business is now. 

Mr. Hilland: Mark this, please. 

Deputy Clerk: Defendant’s Exhibit No. 3 for identifica- 
tion. 


(A paper writing was marked for identification as De- 
fendant’s Exhibit No. 3.) 


Mr. Hilland: If your Honor please, I just want to ask 
the witness about what is on the front of this paper so 
there will not be any misunderstanding. 

Mr. Thompson: May I see it? 

Mr. Hilland: Yes, surely. Just as soon as I have him 
identify it. 
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64 By Mr. Hilland: 


Q. Mr. Duckworth, I show you what has Keon 
marked as defendant’s exhibit 3 for identification and ask 
you whose handwriting that is. A. That is my handwxsting, 

Mr. Hilland: I offer it in evidence your Honor. 

Mr. Thompson: Your Honor, I cannot make an appro- 
priate analysis of this. This is a sheet of paper which ae 
got a list of dates and a list of figures. 

The Court: Mr. Hilland, what is it and why are you 
offering it? | 

Mr. Hilland: It is a statement—may I ask the witness 
what it is. 

The Court: Well, you can ask him but you can tell me for 
the purposes of this examination. 

Mr. Hilland: What is that list of figures, Mr. Duckworth 
and the dates? 

The Witness: That is the business that Mr. Basterday 
had done for the seven years prior to the time I had gone 
into business with him. | 





By Mr. Hilland: 


Q. And those figures are taken off of what source? <A, 
They are taken from some of his books that he had in his 
possession when he died. They were left there as a part 

of the records. | 





65 By Mr. Hilland: 


Q. And that shows what volume of roofing busi. 
ness he was doing? A. That shows the value of business 
that he had done. | 

Q. From 1931 to 1948? A. No, 1941 to 1947. 

The Court: Do you object? 

Mr. Thompson: Yes, your Honor. May I ask this: Are 
the books and records from which this list is taken available 
in court for inspection and comparison purposes? 

The Witness: Yes, they are. 
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Mr. Thompson: Well, at this time, let me defer my ob- 
jection to this until I have had an opportunity to examine 
them and see whether it is an accurate take-off and what it 
purports to be. 

The Court: All right. 


By Mr. Hilland: 


Q. Mr. Duckworth, then are these figures in defendant’s 
exhibit 3 representative of the gross volume of business 
that the Easterday Roofing Company did? A. That is the 
gross volume of business. 

Q. That is what all those figures represent, and these 
figures represent the year. A. May I correct a statement: 

That is from 1930 to 1948. 
66 Q. From 1930 to 1948? 
The Court: This will be admitted subject to being 
stricken later if counsel establishes a reason for striking it. 


(Defendant’s Exhibit No. 3 heretofore marked for identi- 
fication was received into evidence.) 


By Mr. Hilland: 


Q. Now, what was the volume of business that the com- 
pany did after it became Hasterday-Duckworth or after—— 
A. In 1948 until 1956 the volume of business was in excess 
of $400,000. 

Q. In excess of how much? A. In excess of $400,000 on 
an average for those years. 

Q. Under whose supervision and direction was the busi- 
ness during those years from 1948 to 1956? A. It was under 
my direction and supervision. 

Q. What was the nature and extent of the work and 
services rendered by Mr. Hasterday between May, 1948 
and his death in September, 1956? A. Well, Mr. Easterday 
did some or most of the estimating on re-roofing and repair 
work from figures which the roofing superintendent and 

the sheet metal superintendent went out and got 
67 brought back to him and he would estimate the jobs 
from those surveys. 
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In addition to that, he would go down to the bank on 
Friday wath a chauffeur and get the pay roll and come back 
to the office and help make up the pay roll on Friday. ! 

In addition to that, he did talk to most of the salesmen 
who came into the office. | 

Q. The salesmen who sold what? A. Salesmen who sold 
material and supplies in which we would be interested. ! 

Q. How many employees did the business have when the 
Easterday-Duckworth Company took over? A. Well, I 
would say there were about somewhere between ten and 
fourteen. 

Q. And after it took it over, what was the range of the 
number of employees that the business had? A. Well, after 
a time after the business developed to some extent, we had 
an average of 40 to 50 men and sometimes that went up as 
high as 60. | 

Q. And how many employees were there in the office 
when the business was taken over by Hasterday-Duckworth 
Company? A. Well, we had Mr. Starr, who was Mr. Easter- 
day’s office help at the time I went into business with 

him. 
68 Q. Was he the only office employee? A. He was the 
only office employee. 





Q. And after the volume of business ranged upward of | 
$400,000, how many office employees were there? A. Well, 


we have had two office employees. 
Q. In addition to you? A. In addition to me. 


Q. What were the nature and extent of services rendered. 
by you during the period 1948 to 1956? A. Well, I did most. 
all of the estimating from blue prints. Mr. Hasterday did 
some estimating from blue prints on smaller jobs but the 


bulk of it was done by me and, of course, I had the over-all 


supervision of the company and also the supervision of the 


financial affairs of the company. 


Q. And after the business did a volume of more than. 
$400,000 a year, how many days a week did you work? A. | 
Well, I still had to work six and seven days a week some- 


times, and sometimes nights. 
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Q. How many hours a day? A. Well, sometimes I would 
work as many as 12, 14 hours a day. Most of the estimating 
I had to do at night because most of my time during the day 
was taken up by administrative work I have in the office. 

Q. What was the date of Mr. Easterday’s death? A. Sep- 

tember 11, 1956, if I remember correctly. 
69 Q. How long was he sick prior to his death? A. 
Well, he had been ailing for about a year. He had 
been away from the office, I think, just before his death for 
a period of two or three weeks and he had come back to 
the office for about a week when he had his stroke. 

Q. In other words, at the time of his death, he was still 
active in the business? A. At the time of his death, he was 
still coming to the office. 

Q. During the period from 1948 to 1956, was there any 
period from 1948 to 1956, was there any period of time 
when he was not active in the business other than what you 
have testified to two or three weeks that he was off? A. 
No, there was no period when he was not coming to the 
office. 

Q. What was his mental condition during that period of 
years from 1948 to 1956? A. Well, from 1948 to 1956 his 
mental condition was good. During the last six months or 
so, there might have been times when he was not too clear 
but in general, his mental condition was still good up until 
the time of his death. 

Q. What was his physical health? A. Well, his physical 
health was good up until about the last year of his life; 

then he began to fail. 
70 Q. And how did you and he get along in the 
business? A. We got along very well. 

Q. Did you have any disputes? A. We never had any 
disputes. 

Q. During the period from May, 1948 when plaintiffs’ 
Exhibit 3 was executed, that is the trust agreement, your 
Honor—and his death on September 11, 1956, did Mr. 
Easterday or anybody for him at any time ask you to 
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execute any kind of an instrument in writing that road 
change the purchase price of the stock at the death of either 
one of you pursuant to Article 3 of Plaintiffs’ Exhibit No. 
3? A. No, sir. 
Q. During that same period of time, did you or anyone 
for you ever ask Mr. Easterday to sign such an instrument 
in writing? A. No, sir. | 
Q. During that same period of time, was the matter of 
signing such an instrument in writing ever discussed be- 
tween you and Mr. Easterday? <A. No, sir. | 
Q. Did he ever mention it to you? A. No, sir. 
Q. Did you ever mention it to him? A. No, sir. 
71 Q. Did anybody for Mr. Easterday ever mention 
it to you? A. No, sir. ! 
Q. Did anybody for you ever mention it to Mr. Easter-. 
day? A. No, sir. 
Q. May I see the file, your Honor? 


cd * * * * * * * * 


Q. Mr. Duckworth, I show you an affidavit of yours which 
bears the Clerk’s Stamp ‘‘Filed October 18, 1956, Harry M. 
Hull, Clerk,’’ and the affidavit is dated the 17th day of 
October, 1956 and was sworn to before Dorothy Stevens, a! 
Notary Public and it states ‘‘No change ever was made’?— 
and I am reading from the next to the last paragraph on 
page 2 of the affidavit: | 


‘*No change was ever made in the price.’’ 


Will you look at that while I read it from a copy, 

72 The one to which I have referred is Plaintiff’s 
Exhibit No. 5, and in the third page, next to the last 
paragraph, the language is ‘‘No change was ever made in 
this price. There was never any intention on the part of the | 
late Mr. Easterday or himself to change it, there was never | 
any discussion, request or suggestion during the lifetime of | 
Mr. Easterday regarding a change, that it could not be | 
changed without his consent and that such consent was. 
never given, and further no modification of any kind of the | 
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trust agreement was ever made and therefore none was 
sent to the said bank.’’ 

Who prepared that affidavit for you, Mr. Duckworth? 
A. Mr. Creyke. 

Q. Mr. Geoffrey Creyke, one of your attorneys of record 
in this case? A. That is right. 

Q. Will you state to the Court what you meant when you 
said it was never his intention at any time to consent to any 
change in this provision? 

Mr. Thomson: Now, of course, your Honor, at this stage 
this purports to be a contradiction or an explanation of an 
affidavit which has been filed by a party to the case. I must 

object to that under the general and well-recognized 
73 rule that a party is bound by his judicial declarations. 

He may not contradict them in a subsequent action 
and he may not contradict them in the same action. And 
I would violently object to any attempt by this witness to 
explain away or to contradict an affidavit which he sub- 
mitted to this court and expected this Court to rely upon, 
an affidavit which was submitted to the Court of Appeals 
and which this party expected the Court of Appeals to rely 
on and then when he finds that the Court of Appeals has 
accepted his affidavit at face value, to come down here and 
try to explain it away by some error on the part of his 
attorney or some misinterpretation of what he said. I think 
it is improper. I think it may not be done in this case and 
I object to this line of questioning. 

The Court: Well, I think that this is one of the things 
that the Court of Appeals had in mind in sending this case 
back to be retried, and it was to give the defendant an op- 
portunity to try to negative, if possible, considering his 
background, experience and ability and education what 
appears to be the clear meaning of those words. So, I will 
permit him to answer. 

Mr. Thompson: May I just make one further statement 
and then I will subside, your Honor? 
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On page 12 of the Court of Appeals decision, the next to 
the last paragraph, the Court of Appeals said: 


74 ‘*We add that if, notwithstanding appellee’s 

sworn admissions, the trial court finds that a 
genuine issue of fact exists as to appellee’s good faith 
appellee is entitled to an opportunity ‘to establish the 
entire fairness of the transaction’’’ and so on. 


It does not say, your Honor, that he may contradict it. 
It says notwithstanding it. | 
The Court: How else could he do it but by contradicting 
it. I do not see any other way it could be done. | 
Mr. Thompson: My version of the Court of Appeals 
decision in this case is that if he has additional, not con- 
tradictory facts, that he may put those facts in which 
will show his openness, his fairness, his honesty, his full 
and complete disclosure of all of his relations with Mr. 
Easterday. | 
The Court: Well, it is certainly impossible for him to do 
that so long as it appears that at the time this contract was 
entered into he had the secret idea not disclosed, that not- 
withstanding the provisions of the contract, he would never 
under any circumstance agree to a change in the valuation 
of the stock. That is the way the record appears at the 
present time. Now, unless that can be negatives, so far 
as I can see under the Court of Appeals decision, 

75 the defendant has not carried the necessary burden 
as the Court of Appeals has indicated. So it seems 

to me to be the very crux of the case, and I will permit 
the answer. | 
Mr. Hilland: May we have the question read, your Honor' 
The Court: Yes, indeed. | 


(The pending question was read.) 


The Court: All right. | 
The Witness: The only thing that is meant by that is that 
the oecasion never arose to form any intent about chang- 
ing the agreement; basically, the agreement was that busi- 
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ness would be mine when I—when he died or would be his 
when I died. That was never questioned by him or by me 
and the occasion never arose for any intention of any kind 
to be formed in connection with it. 


By Mr. Hilland: 


Q. Did you ever harbor any secret intention not to bar- 
gain in good faith for a change in the price if the question 
was raised by Mr. Easterday or anybody for him? <A. No, 
sir. 

Mr. Thompson: Of course the answer came in before 
I had an opportunity to object to the question because it 
asks for a conclusion of objective intent by this witness. 
He should ask for facts. He should ask for what was done, 

rather than this witness’ own conclusion as to a 
76 ~— legal matter which is within the scope of the Court 
of Appeals decision and is not a factual answer. 

The Court: Well, intent is a very important item in the 
Court of Appeals decision, and I think he may ask ques- 
tions in connection with it. I will overrule your motion 
to strike. 


By Mr. Hilland: 


Q. Will you answer the question or do you want it read? 
The Court: He has already answered it. 
The Witness: I have already answered it. 


By Mr. Hilland: 


Q. Oh, excuse me. 

Mr. Duckworth, if Mr. Easterday or anybody for Mr. 
Easterday had asked you to sit down or stand up or other- 
wise negotiate for a change in the purchase price of the 
stock upon the death of either of you, would you have sat 
down and bargained in good faith for a change in the price? 

Mr. Thompson: Your Honor, this is hypothetical. This is 
certainly not within the purview of this witness. 

The Court: Well, again, he is going in a round-about way 
towards his intent. I will permit the answer. 
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| 
| 


The Witness: Yes, I would have sat down and discussed 
the matter with him thoroughly. | 


(7 ~~—‘-By Mr. Hilland: 


Q. Referring to plaintiff’s Exhibit 1, on page 2 or 
rather, the bottom of page 1, beginning on the bottom. 
Page 1 states, “It is hereby understood and agreed that 
the stock issued to the parties to this agreement will ‘be 
placed in trust with the Hamilton National Bank and a trust 
agreement executed whereby the stock of one party of 
this agreement will be sold and transferred only to the 
other party to this agreement. This transfer will be made 
upon the death of one party or sooner by mutual agrée- 
ment. The vendee is to have the option of purchasing the 
stock of the retiring member in one transaction or of 
spreading the purchase over a period of 12 months. The 
purchase price of the stock shall be the par value of $10 
per share unless modified by the parties by subsequent 
agreement.”? | 

From whom did the suggestion of that provision in this 
proposed contract marked “Plaintiff’s Exhibit 1°? origi- 
nally come? A. Do you mean from whom did the idea 
come, or that suggestion originally come? A. Well, Mr. 
Dooley in our conversations suggested that we fix a price 
for the stock. | 

Q. And that language which I have just read was pre- 
pared by you pursuant to that suggestion of Mr. Dooley? 

A. That is right there in it. | 
78 Q. That is, in the first conference you and Mr. 
Kasterday had with him? A. That is right. | 

Q. And that same or closely similar language remained 
in the agreement marked Plaintiffs’ Exhibit 2, is that 
correct? | 

Mr. Thompson: That is repetition. | 

The Court: Mr. Hilland, we have been all over that and 
those agreements are in evidence. I believe we are wasting 
time on that. ! 
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By Mr. Hilland: 


Q. Mr. Duckworth, was there ever any discussion or 
dispute of any kind or nature between you and Mr. Easter- 
day in respect to the purchase price of the stock upon the 
death of either one of you? <A. No, sir. 

Q. Was it ever suggested by Mr. Hasterday or anyone 
for him that during ‘his lifetime you did not deal fairly, 
honestly and openly with him as a fellow stockholder in 
Easterday-Duckworth Roofing Company? A. No, sir. 

Mr. Hilland: Your witness: 


Cross Examination 
By Mr. Thompson: 


79 Q. Mr. Duckworth, I believe you told the Court 

that the only time that you had been in Mr. Easter- 
day’s home prior to your business association was a few 
times when you had been there for social gatherings? 
A. That is right. 

Q. Had you ever been there when there were not other 
parties other than the Easterday family? A. Well, there 
might have been occasions when I was there when nobody 
but the family was there and then there were other occa- 
sions when there were other people present. Now, whether 
that was prior to 1948 or after 1948, it is a little difficult 
for me to remember because after 1948 I had been in his 
home on several occasions. 

Q. Wouldn’t it really be a fair statement to state that 
you were a good friend of the family before the business 
association arose? A. It is a fair assumption to say that 
I was a friend of the families. 

Q. You were there frequently for dinners, were you not? 
A. No. 

Q. Never? A. I had never—well, I had dinner in Mr. 
Easterday’s home once and that was after our business 
association. 
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Q. Do you recall, Mr. Duckworth, visiting the Raster- 
80 day home while you were in the Navy? A. I don’t 
recall that I did. I remember writing Mr. Easter- 

day a letter while I was in the Navy. | 
Q. You do not recall a visit at his house? A. No. 
Q. You do not recall a visit at his house when you ap- 
peared in a sailor’s uniform? A. It is entirely possible 
that I visited his home when I was in the N avy. I do ae 
recall it, but it is possible. 
Q. And on that occassion do you recall that you com- 
plained that you were in the Navy as an ordinary seaman 
instead of an officer and you complained to Mr. POSER) 
about it? A. I might have done that. 
Q. And didn’t you ask Mr. Easterday to help get yo 
@ commission or some other officer status in the navy 
A. Mr. Easterday knew somebody that thought—— 
Q. No, answer the question. A. I wrote Mr. Hasterday 
a letter from Bainbridge making such a request. 
Q. Didn’t you follow it up <a a personal visit? A. To 
my knowledge, I did not. | 
Q. And didn’t Mr. Easterday intercede and put you in 
connection with people which ultimately led to your 
81 commission? <A. No, he did not. | 
Q. He had nothing to do with it? A. He had 
nothing to do with my receiving the commission. | 
Q. And you have talked to Mr. Easterday about that 
and he never did tell you what he had done for you? A. 
Mr. Easterday contacted Mr. Ralph—I have forgotten his 
Jast name, who had connections with the navy but he had 
nothing to do with my getting a commission. My com- 
mission was gotten fone oh fel supply officer at the Naval 
Barracks through his intercession, after I had come back 

to Washington. 

Q. Did you know any of the members of Mr. Easterday’ s 
family? A. I knew his two daughters. 
Q. What was their names? A. Well, one is Rae and the 
other is Elizabeth. | 
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Q. Did you ever know Mr. Easterday’s wife? A. I never 
knew Mr. Easterday’s wife. 

Q. She was dead before you became acquainted? A. 
She was dead before I became acquainted with Mr. Easter- 
day. 

Q. Did you know the physical condition of Elizabeth? 
A. Yes, I did. 

Q. Will you tell us what that was? 
82 Mr. Hilland: I object. That is immaterial to any 
issue in this case. 

Mr. Thompson: It has to do, your Honor, with the know]l- 
edge that he had of the family. 

The Court: I will permit him to answer. 

The Witness: I knew that she was an invalid. 


By Mr. Thompson: 


Q. Had you ever seen her? A. Yes, I had seen her. 

Q. To what extent was she an invalid? A. She was 
confined to a wheel chair. 

Q. How long had she been confined to your knowledge? 

Mr. Hilland: If your Honor please, I submit that is all 
irrelevant and immaterial. 

The Court: I believe it is irrelevant to the question here. 
I will sustain the objection. 

Mr. Thompson: Your Honor, the point is not put in the 
case with any idea of sympathy. It is with the idea of 
showing this witness’ knowledge of the preparations that 
Mr. Easterday would be making for his family and which 
goes to the root of the controversy between the parties. 

The Court: Well, I think we can assume that Mr. Easter- 
day would like to take care of his family, whatever those 
circumstances are. I do not believe that the testimony 
adds anything to this case. 


83 By Mr. Thompson: 


Q. Mr. Duckworth, did you know that Mr. EKasterday 
had any particular concern for the care and provision 
of Martha Elizabeth? A. Naturally. 
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Mr. Hilland: I object, if your Honor please, on the same 
ground. 

The Court: Oh, I will admit it. He answered. I will 
not strike it. | 

The Witness: Your Honor, may I make a statement in 
connection with this? 

The Court: No, you just answer questions. | 

I may say, Mr. Duckworth, if there is anything that 
should be brought out, your counsel is here to do that. | 





By Mr. Thompson: 


Q. Mr. Duckworth, have you ever made application for 
eredit since you came with the corporation? 
Mr. Hilland: I object to that as being irrelevant and 
immaterial to any issue involved. | 
The Court: What are you trying to get at? | 
Mr. Thompson: Obviously, if applications for credit were 
made which would show Mr. Duckworth’s evaluation of 
this stock during any period | 
84 The Court: In other words, your question is ad- 
dressed towards the evaluation of the stock? 
Mr. Thompson: Yes. 
The Court: For that purpose, it will be admitted. ! 
The Witness: I do not remember making any application 
for credit subsequent to my association with Mr. Hasterday. 
My credit was well established before I ever went into 
business with Mr. Hasterday. | 


By Mr. Thompson: | 





Q. Have you ever made a statement of your net worth 
in connection with any credit application, any loan, any 
bond, construction bond or for any other purpose? A, 
You mean my personal 

Q. Yes, sir. A. No, sir. 

Q. Have you ever borrowed any money from a bank! 

Mr. Hilland: I object to that as being irrelevant and 
immaterial, your Honor. | 
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The Court: It will be admitted but only for the pur- 
pose of searching as to whether he ever filed a net worth 
or financial statement which would indicate the value of 
the stock, it is not material otherwise. 

The Witness: Personally, no. 


By Mr. Thompson: 


Q. Have you and your wife borrowed money, then, 
85 for the same purpose? A. No. 
Mr. Hilland: The same objection, your Honor. 

The Court: The same ruling. 

The Witness: The only circumstance under which I bor- 
rowed money was on the last car that I bought on time, 
which was back in about 1936. That was a conditional 
sales contract. 


By Mr. Thompson: 


Q. Have you ever been asked to personally indemnify 
any construction bond? <A. No, sir. 

Q. Has the corporation ever been asked to make a con- 
struction bond on any work they have done? A. We have 
furnished performance and completion—payment and com- 
pletion bonds on some government work, yes. 

Q. With what company were those bonds written? A. 
Well, our agent was Howard W. Phillips Company and I 
think at one time they were representing Phoenix Indem- 
nity and they have recently switched to Aetna Casualty. 

The Court: Switched to what? 

The Witness: Aetna, just this past year. 


By Mr. Thompson: 


Q. Do I understand that the only bonds that you have 
written for the roofing corporation have been writ- 
86 ten through Howard W. Phillips Company? A. That 
is right. 
Q. The only two companies are Phoenix Indemnity and 
Aetna Casualty? A. Well, now, I am not sure about that. 
That would have to be checked with the Phillips office. 
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Q. Would your books and records which you have heres: in 
the courtroom show the companies that you have filed 
bonds for? A. The jobs we have filed bonds for? 

Q. Yes. A. No. 

Q. How about the bonding companies? A. The only ree- 
ord there would be checks in payment for the bills which 
we received for furnishing the bond. | 

Q. And those would be checks to Howard W. Phillips 
Company? A. Checks to the Howard W. Phillips com 
pany. 

Q. Do you recall the last job that you put up a bond 
for? A. Well, we furnished a bond to the Tompkins Com- 
pany in connection with the roofing on the Evening Star, 
the new Evening Star Building which is just now being 
done or completed; that is, the last one. | 

Q. Do you recall whether during Mr. Easterday’s life- 

time, he was ever personally asked to indemnify a 
87 construction bond? A. So far as I know, he was not, 
Personally, you mean, don’t you? ; 

Q. I mean personally. 

Do you own a house? A. No. 

Q. Do you have a bank account that is separate from 
the corporation bank account? A. Yes, sir. 

Q. And in what bank is your personal account? A. Sec- 
ond National Bank. | 

Q. Have you ever made application to the Second Na- 
tional Bank for any line of credit either for yourself or 
for the corporation? A. No, I have not. | 

Q. Mr. Duckworth, when you were manager of the War- 
ren Ehret Roofing Company in Washington, did that Com- 
pany ever enter into a contract for the performance of 
roofing work? A. We entered into contracts for the per- 
formance of roofing work? | 

Yes, that was our business. | 

Q. Did you ever see any of those contracts personally?! 
A. Yes. I have seen those contracts personally. | 
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Q. Were you authorized to execute any of those 

88 contracts? A. Some of those contracts, the smaller 

contracts, were executed by me. The others were 

sent, some of them were sent to our Philadelphia office for 
execution. They were sent direct there. 

Q. Were those standard form contracts? A. Generally 
they were standard form contracts. 

Q. When they were not standard form contracts, who 
prepared the contracts for your company? A. Well, we 
are generally subject to the contracts which are submitted 
to us by the general contractor. We do not have much 
choice. Generally, if there was any contract that was sub- 
mitted that was out of line, it was sent to the Philadelphia 
office for consideration. 

Q. When those contracts came into your office and they 
were within your jurisdiction and your power for purposes 
of signature, did you examine them? A. Yes, I would 
examine them, principally for the nature of the work that 
was to be performed under the contract. 

Q. And, if you had a question as to the legal sufficiency 
of the contract, would you refer it to the Philadelphia office 
for answer? A. If it were a legal question, yes I would 
refer it to the Philadelphia office. 

Q. How would you determine whether the contract 

89 which was presented to you did present a legal 

question? A. Well, generally, these contracts are 
pretty much the same; there is not much difference. 

Q. You did work, did you not, for private contractors as 
well as for the contractors who had general contracts with 
the government, did you not? A. We did work for owners, 
re-roofing work for owners, yes. 

Q. Is it your testimony, do you want to have us un- 
derstand that the contracts which were presented to you 
for government jobs were the same as the contracts pre- 
sented to you for private—— A. No, I do not mean that. 

Q. There was a difference, wasn’t there? You had to 
be able to distinguish that difference, did you not? A. 
Well, the contracts that we entered into with private people 
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were generally our own estimate forms on which we would 
have the owner sign an acceptance. They were not for- 
mal contracts. | 

Q. Now, this Evening Star job was not a government 
job, was it? A. This Evening Star job was not a govern- 
ment job. | 

Q. The contractor was Tompkins? A. That is 

right. | 
90 Q. You had a subcontract, did you not, with Tomp- 
kins? A. We had a subcontract with Tompkins. | 

Q. Did that subcontract that you had with the Tompkins 
Company on the Evening Star job, was it the same as the 
subcontract you would have with some other company on 
a government job? <A. It could be. I do not say that it 
was, because generally Tompkins contracts are the same, 
regardless of whether it is a government job or a private 
job. | 

Q. You mean there are no standard provisions in the 
subcontract for the government job which do not exist on 
a private job? A. Generally most of the subcontract agree- 
ments are pretty conclusive. | 

Q. That is not my question. 

Can you answer my question, please? 

The Witness: May I have it repeated, please? 

Mr. Thompson: Would you read it, Mr. Reporter? 








(The reporter read the last question as previously re- 
corded.) | 


The Witness: In general, I do not think there are any 
requirements in government contracts that make a change 
in the contract agreements of the general contractors with 
the subcontractors. | 


91 By Mr. Thompson: 


Q. My question was not directed to whether there were 
requirements. My question was directed to whether the 
form of the contract was the same on a government job as | 
it was on a private job? A. I would say with an organiza-| 
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tion like the Tompkins Company, the contract form would 
be the same, whether it were a government job or private 
job. 

Q. When the contracts came into you, did you examine 
to see whether the contracts were the same for the Tomp- 
kins Company that that company had submitted to you on 
a prior job? A. Well, of course, since I have been respon- 
sible for the operation of the Easterday-Duckworth Roofing 
Company, I have to examine the contracts and examine the 
contracts from the standpoint not of whether there is vari- 
ation in the contracts, but as to what the terms of the 
contracts are to see if there is anything peculiar about 
them which I should attempt to do something about before 
I sign them. 

Q. Didn’t you do the same thing while you were with 
the Warren Ehret Company? A. Not if it was a general— 
a legal form contract, no, we sent them to Philadelphia 
for execution. Sent them to our home office for execution. 


Q. I thought you told us there were some contracts 

92 you could execute? A. There were some contracts 

which I could execute but those were usually the 

ones with private owners on smaller jobs where we did it 
on our own estimate sheet. 


* *” * * * * * * * * 


93 Q. Mr. Duckworth, who was the company attor- 

ney for your corporation? A. Well, when we had any 
legal advice—needed any legal advice, Mr. Geoffrey Creyke 
was. 

When did you first engage Mr. Creyke, if you recall? A. 
Oh, I would say three or four years ago, when we had 
some accounts to collect. 

Q. Did you ever consult with him with reference to any 
company business as distinguished from collecting ac- 

counts? <A. No. 
94 Q. Was he on a regular retainer? A. No. 
Q. Did he have anything to do with the prepara- 
tion of your corporate minute books? A. No, sir. 
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Q. Who did, in your corporation, keep the corporate min- 
ute books? A. The Corporation Trust Company, of course, 
set the thing up for me and from that time on, I usually 
typed them after Mr. Easterday and I had discussed the 
business. | 

Q. Do you have those minute books in the courinoem 
with you? A. Yes, the minute bookkeeper has. 

Q. And that extends from the entire inception of the 
corporation down to the present time? <A. Yes, sir. 

Q. Did the corporation hold regular directors’ meetings 
and stockholders’ meeting? A. Well, Mr. Kasterday and 
I used to sit down and discuss the company on those par- 
ticular days and discuss the financial statements. ! 

The other directors generally were not present. 

Q. Did you ever have a stockholders’ meeting, as such 

A. A stockholders’ meeting as such? | 
95 Q. Yes. A. No, except with Mr. Easterday. 
Q. Mr. Easterday and yourself? <A. Yes, sir. 

The books would show, however, regular directors’ meet- 
ings and regular stockholders’ meetings, would they not? 
A. That is right. | 

Q. How would the two of you—strike that. 

What discussion would the two of you engage in after 
the books were closed at the end of the year with respect 
to the distribution of profits? A. Well, actually, we never 
discussed distribution of profits. Generally, towards the 
close of the year, if we had been making a profit, we would 
discuss the payment of additional compensation, but so 
far as the distribution of the profits, there was never any 
discussion about the distribution of the profits. 

Q. Had you finished? A. The discussion was principally 
upon the course of the business, how it was eae 
and the financial statements. 

Q. Didn’t your corporate records have to reflect some 
corporate action as to whether or not dividends should be 

paid? A. Well, he and I never Secas eed evel 
96 decided that any dividend should be paid. 
Q. But you discussed it? A. We discussed it. The 
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money that we were to get out of the business was to be 
paid in salary and in additional compensation at the end 
of the year. 

Q. Did the business make a profit every year after the 
first year? A. The business made a profit every year, 
including the first year. 

Q. What was the salary of yourself and Mr. Easterday 
the first year? A. $100 a week. 

Q. At the end of that year, did you declare a bonus to 
either of the parties? A. For the first two years, we did 
not. 

Q. Then was the salary raised? A. The salary was 
raised from time to time. 

Q. When the salary was raised, did you share the salary 
increases equally? A. Yes, we did. 

Q. Invariably? A. Invariably. 

Q. Was there any discussion between you and Mr. East- 

erday during the entire corporate existence as to the 
97 payment of a dividend? A. No, sir. 
Q. The word ‘‘dividend’’ was never uttered be- 
tween the two of you? A. No, sir. 

Q. And the corporate books do not reflect a resolution 
respecting a declaration of dividend one way or the 
other? <A. No, sir. 

Q. What discussion did you have between you at the 
year-end meetings, when the profits had been calculated 
respecting the division of those profits? A. There was no 
discussion about the division of the profits. It was assumed 
that they would be left in the business. 

Q. Did you discuss that with Mr. Easterday? A. That 
was the understanding when we went into business to- 
gether. 

Q. Did you ever discuss it with Mr. Easterday? A. After 
the formation of the corporation, no. 

Q. Did there ever come a time when you had a discussion 
between the two of you with respect to purchasing of ad- 
ditional equipment, such as trucks and matters of that 
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sort? A. Well, we always discussed the purchase of nit 
ditional equipment. | 
Q. Did you ever buy equipment of any major pro 
98 portions without discussing it with Mr. Easterday? 
A. No. It was always Rancuseed with Mr. Easterday. 
Q. Now, Mr. Duckworth, on December 31, 1955, there 
was a balance sheet prepared for the corporation, was 
there not, which is reflected in Plaintiffs’ Exhibit No. oF 
A. That is correct. 
Q. Is there also a profit-and-loss statement? A. Yes, 
there is. 
Q. What was the profits? A. $7,143.07. | 
Q. That was for the calendar year 1955? A. That :: 
right. 
Q. Were your books kept on a calendar-year basis? A 
Yes, sir. | 
Q. Were your tax returns made on a calendar-year basis? 
A. Yes, sir. | 
Q. Did you make income tax returns for the State of 
Virginia? <A. Yes, sir. | 
Q. Maryland? A. Yes, sir. | 
Q. District of Columbia? <A. Yes, sir. | 
99 Q. And the United States Government? A. Yes, 
sir. 
Q. Do you have any of those tax returns in the court 
room? A. They are not in the courtroom. 
ney for your corporation? A. Well, when we had any ie 
Q. Can you bring them with you when you come tomor- 
row? A. Yes, we can bring them. | 
Q. I would like the four tax returns for as many years 
as you have them. | 
Now, Mr. Duckworth, on plaintiffs’ exhibit 4, there is 
at the bottom of the page on the liability side a figure of 
‘*Total Net Worth”’ which I will round off to approximately 
$120,000; is there not? A. That is right. 
Q. Was there a discussion between you and Mr. Easter! 
day after the bringing up of the figures as to what should 
be done with the $120,000? A. No, sir. 
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Q. You assumed that the $120,000 or whatever portion 
of it would be represented by your share of the stock, 
would come to you upon the death of Mr. Kasterday by 
the payment by you of $7,200, is that correct? A. That is 
correct. 

Q. Did you tell Mr. Easterday that that was your 
100 assumption? A. There was no occasion for me to 
tell Mr. Easterday. 

Q. Did you tell him that? A. No, I did not. 

Q. Now, the records as shown of the company on Plain- 
tiffs’ exhibit No. 4 are accurate to the nearest extent that 
you, as a bookkeeper could make them accurate, are they 
not, sir? <A. That is right. 

Q. And they reflect the actual condition of the business 
as of the period it represents? A. That is right. 

Q. Incidentally, I notice on the profit-and-loss statement 
that there is a charge for insurance expense in the amount 
of $5,464; did this corporation have any key insurance man 
on the personnel? A. No, it did not. 

Q. Was that—what was that charge for? A. Insurance? 

Q. Yes. A. That is for all of our insurance expense, in- 
cluding insurance on the trucks, liability insurance, work- 
men’s compensation insurance, and all the other various 
insurances that we have to carry. 

Q. When did you first consult Mr. Creyke with 

101 reference to the litigation here? A. After I was 

informed by Mr. Dooley that there probably would 

be some difficulty in connection with the transfer of the 
stock. 

Q. Can you fix that date with any degree of certainty? 
A. Well, I would say that that was probably around the 
latter part of September. 

Q. That is 1956. A. I would say it was about two weeks 
or so after Mr. Easterday had died. 

Q. Did you go to Mr. Creyke’s office or did he come to 
your office? A. No, I went to Mr. Creyke’s office. 

Q. Did you take with you any of the financial statements 
of your corporation? A. No, I did not. 
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Q. Did you take with you any of the minutes of the 
directors or stockholders’ meetings, any minutes? A. At 
that first meeting, no. 
Q. Did Mr. Creyke take notes of his conference with yout 
A. Yes, he did take notes. 
Q. Was there any correspondence between you and Mr. 
Creyke as a result of the meeting that you have 
102 just described? A. I don’t remember that there was 
any correspondence. 
Q. Can you tell us now whether you and Mr. Creyke had 
any correspondence with regard to this case? A. Well, he 
would send me copies of the meetings with memorandum 
notations. | 
Q. And did he do that as a general matter of course? A. 
As a general matter of course. | 
Q. So far as you know, do you have copies of all of 
the pleadings which have been filed in this case? A. I 
have copies of most of the pleadings but I am not safe 
that I have copies of all of the pleadings. 
Q. Did Mr. Creyke send you copies of the brief which he 
filed in the Court of Appeals? A. Yes, he did. | 
Q. At or about the same time that he filed them? <A./I 
should think so. | 
Q. Did Mr. Creyke ever discuss with you prior to filing 
a pleading the content of that pleading? A. He would a 
me to read the pleading. 
Q. Beforehand? <A. Beforehand, and of course I had to 
sign most of them. 
Q. Did you read the pleadings that he sent to you? A 
Generally I read the pleadings that he sent to me. 
103 Q. Didn’t you, invariably? A. Well, I had read 
most of them when I signed them; yes, sir. | 
Q. Why do you say ‘‘generally’’ you read them? A. 
Well, after they came in to my office, I had read them 
in the beginning, I did not feel that I needed to read them 
a second time. | 
Q. You are sparring with me. 
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My question is: Did you read the pleadings that came to 
your attention when they came to your attention the first 
time? <A. Yes, yes. 

Q. You read the briefs when they came to your attention 
the first time? A. The briefs I did not read thoroughly, 
because I would not understand too much of the briefs. 

Q. Did Mr. Creyke ever submit to you proposed plead- 
ings wherein he said that “I propose to file this if it meets 
with your approval’’? A. No, he did not. 

Q. I thought a moment ago you told me that sometimes 
he sent drafts of pleadings to you? A. They were always 
prepared, ready for signature. 

Q. And you had a choice of either signing them or 

104 notsigning them? A. I presume that, if I had made 

some particular objection to them, he would have 
changed them—if I had insisted. 

Q. Did you ever have occasion to suggest to him that he 
change any of his pleadings? A. I have never suggested 
that he change any of his pleadings. 

Q. He also submitted to you, did he not, in rought draft 
form the proposed affidavit of October 17, 1956? A. The 
affidavit of October 17, 1956, if I remember correctly, was 
already typed and ready for me to sign when I went to 
his office to read it. 

Q. Did you read it? A. Yes, I read it. 

Q. Did you have any discussion with him before signing 
it? A. None. 

Q. How long were you in his office on this occasion? 
A. Just long enough to read the affidavit and sign it and 
leave. 

Q. Did you read the paragraph which is next to the 
last paragraph on page 3 of the affidavit which you have 
previously described? A. I did. 

Q. Did you call to Mr. Creyke’s attention any er- 
105 ‘rors in that affidavit? A. No, I did not. 

Q. When did you first come to the conclusion that 
that affidavit, and specifically that paragraph of the affi- 
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davit, did not accurately reflect your intention? A. When 
some question was raised as to the meaning of it. 

Q. Can you answer my question? | 

When did you first have a question about the accuracy 
of that paragraph? A. When the Court of Appeals ruled 
on the case. 

Q. After the decision came down? <A. After the decision 
from the Court of Appeals. 

Q. Did you take part or were you present at any time 
when this case was argued either before this Court or in 
the Court of Appeals? A. I was present when the case was 
argued before Judge—— | 

Q. Morris. A. —Morris, and also I was present when the 
case was argued in the Court of Appeals. 

Q. Did you hear the argument in both cases? A. I heard 
the argument. 

Q. Did you hear Mr. Creyke’s presentation of oie 
106 side of the case on both occasions? <A. Yes, I did. 

Q. After he argued, did you have any occasion to 
tell him that he had misconstrued your intention? A. Well, 
frankly, Mr. Creyke was not given much of an opportunity 
to argue the case before the Court of Appeals. 

Q. My question is: After either of those occasions, did 
you discuss with Mr. Creyke the question of the miscon- 
struction of your intention? A. Yes. 

Q. Which one, or both? A. You are referring to the para. 
graph in question? ! 

Q. Yes. A. About the intent? | 

Q. Let us take the argument before Judge Morris. : 

You heard Mr. Creyke argue the case before Judge Mor 
ris? A, That is right. 

Q. Did Mr. Creyke in that argument in any way state 
erroneously your position with respect to your intention? 
A. There was no such discussion—no discussion between 
Mr. Creyke and me about the proceedings in the lower 
court. | 

Q. Can you answer my question? My question is: Did 
Mr. Creyke misstate your intentions to the Court on the 
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oceasion of his argument before Judge Morris? 
107 <A. Well, now, I cannot answer that because I do 
not remember what his arguments were before Judge 

Morris at this stage, at this time. 

Q. Well, had he made a misstatement of your feeling, you 
would have called it to his attention, would you not? A. 
If I were conscious of the fact that he had, I probably 
would; yes. 

Q. Did you tell Mr. Creyke that he misstated your feel- 
ings and your intentions after he argued before the 
Court of Appeals? A. Well, we discussed the particular 
paragraph in question because that is one of the things 
that the Court of Appeals dwelt on. 

Q. I am talking about before the Court of Appeals de- 
cision? A. Before the Court of Appeals decision? 

Q. Yes. A. The question was never raised. 

Q. It was not raised by the Court of Appeals? A. No, 
I mean—well, now you are speaking before the Court of 
Appeals heard the case. 

Q. Let us start over, Mr. Duckworth. 

The Court: I think he answered your question. He said 
they never discussed that before the Court of Appeals 

opinion came down in answer to your question. 
108 Mr. Thompson: Well, if that is the witness’ testi- 
mony, I would be willing to let the situation stand. 

The Court: That was my understanding. Isn’t that what 
you said, Mr. Duckworth? 

The Witness: Right. 

Mr. Thompson: So that there will be no misunderstand- 
ing, I thought just a moment ago you said that you had 
some discussion with Mr. Creyke about that paragraph 
before the Court of Appeals’ opinion came down. 

The Witness: No, we never discussed it until after the 
Court of Appeals decision came down. 


By Mr. Thompson: 


Q. Didn’t Mr. Creyke ever tell you that the most vital 
part of this case was the fact that no written agreement to 
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revalue the stock had ever been filed? A. No; he did not 
say that. He did not say that. In our discussion of the oaee 
preliminary, we discussed that. 

Q. Didn’t he ask you whether it had been——A. And he 
asked me whether or not any redetermination had ever been 
filed. 

My answer to that was ‘‘no.’’ And, as far as I can recall 
that is as far as the discussion went. 

Q. Didn’t he tell you that you could win your case because 

no redetermination had been filed? A. No. | 
109 Q. He did not write you a memo to that effect? A. 
No. | 

Q. Now, you have gone, over since the Court of Appeals 
decision has come down, these affidavits and aes 
rather carefully, have you not? A. I have read them. 

Q. You have not done it carefully? A. Well, that is a 
relative term. 

Q. Well, using your own standard, have you read them 
carefully? A. I read them carefully. 

Q. And you have discussed, have you not, with Mr. 
Creyke the situation in which you find yourself because of 
the language in the affidavit of October 17, 1956? A. We 
have discussed that; yes. 

Q. And did you tell Mr. Creyke that he had misintor- 
preted your language? A. I told Mr. Creyke that the inter- 
pretation of the Court of Appeals was certainly not what I 
meant by the statement which is in that affidavit. 

Q. Did you tell him that the statement in your affidavit 
was not correct? A. No, I did not tell him it was not correct. 
That statement depends upon a matter of interpretation as 

to what it means. | 
110 Q. As a matter of fact, Mr. Duckworth, you still 
stick by the wording of your affidavit of October 17, 
1956, do you? A. Yes, on the basis of my aD eeuy 
that is what it says. 

Q. Now, Mr. Duckworth, was it your intention that the 

relationship between you and Mr. Hasterday and the con- 
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tracts you entered into, including the trust agreement, that 
in the event of the death of either one of you, the other indi- 
vidual, by the payment of $10 per share, would receive the 
stock of the deceased? <A. That is right. 

Q. And that was your interpretation and that was your 
understanding since the start of your negotiations with Mr. 
EasterHasterday? A. That is exactly right. 

Q. And that is still your understanding? A. That is 
right. 

Q. And that is the basis of this lawsuit, is it not? A. That 
is right. 

Q. That is the reason that you are resisting——A. That 
is right. 

Q. The plaintiffs’ Claim? A. That is right. 

Q. Now, this morning you testified that had Mr. 

111 asterday ever asked you to sit down and negotiate 

on the basis of the trust agreement, that you would 

have been very glad to do so? A. I said that we would 

have sat down to discuss it or that I would have sat down 
with him to discuss it. 

Q. And at that time you would have told him that your 
understanding was what? A. At that time we would have 
discussed the situation in the light of our agreements and in 
the light of the present circumstances. 

Q. Would you have told Mr. Easterday that it was your 
view that you were to have his stock on his death at $10 a 
share regardless of the value of the corporation? A. Yes, 
I would have told him that. That does not mean I would not 
have agreed to change it, though. 

Q. But that was your understanding of the agreement, 
was it not? A. It was my understanding of the agreement; 
yes. 

Q. Did you ever have occasion to tell Mr. Easterday that 
that was your understanding of the agreement? A. Well, 
we had arrived at a mutually agreeable understanding be- 
fore the agreement was ever executed and there was no 
idea in my mind that there would ever be any occasion to 
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reiterate that understanding. He understood it as well as I 
did, so why should I repeat it? | 
112 Q. I take it the answer to the question is no, is that 
right? A. Would you rephrase the question? | 

Mr. Thompson: Read the question, Mr. Reporter. 





(The reporter read the pending question as above re- 
corded.) , 


The Witness: No, there was never any occasion to tell 
him. 
By Mr. Thompson: 


Q. When you read this trust agreement in May, 1948, 
didn’t you notice in there that it had a provision for re- 
valuation of stock? A. Yes, I did. 

That is merely a procedural paragraph, in my opinion, 
for the protection of the bank in the event that we did 
want to change the price of the stock. 

Q. Then it really did not represent the essence of the 
agreement? <A. It did not. 

Q. Just a question of mechanics, the way to Sone 
the value, if you wanted to determine it? A. It was a way 
to let the bank know if we did redetermine the price of 3 
stock. 

Q. Mr. Duckworth, I believe that you have stated that it 

was never the intention of Mr. Easterday at any time 
113 _— to revalue the stock? A. Right. 

Q. Now, you have not talked to Mr. Hasterday 
about the valuation of the stock after the draft of the agree- 
ment which you made on the 15th of April, 1948, is ae 
correct? A. That is correct. 

Q. And your statement with reference to Mr. Basted. 
day’s intentions is based then upon what you understood 
the intention to be in April, 1948 rather than an intention 
existing during the course of the corporation? A. The i in- 
tention is the intention which we arrived at in our nego- 
tiations to enter into this business relationship, and since 
entering into that business relationship, there was never 
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any occurrence which brought about a reconsideration for 
a change in the agreement. 

Q. Didn’t the fact that the corporation was producing 
profits cause either you or Mr. Hasterday to look at the 
worth of the corporation? A. In other words, to build up a 
business and have a stable and substantial business, it is 
necessary that the profits, or most of the profits in the 
initial stages of the organization be retained in the busi- 
ness, otherwise you can never build up a business. If you 

are going to divide all of the profits that are made in 
114 a business, you will have a failure, because you do not 

always have good years in which you have profits. 
You have bad years in which you do not have profits, and. 
you have to have money to take care of the lean years as 
well as the good years and not only that, but if your busi- 
ness is going to progress, you have got to have profits in 
the business so that you ean finance the business. 

To do $400,000 worth of business a year, it is necessary 
to have a substantial capital to finance that. For instance, 
during this past summer, we have had accounts payable of 
around $30,000 to $35,000 a month, plus $30,000 to $35,000 
a month in payroll plus all of the welfare funds and federal 
tax payments, like old age benefits and all of that requires 
money to finance it, and if you do not retain the profits in 
the business, you do not have any way at all to progress. 

Q. Yet you never discussed with Mr. Easterday the effect 
of the retention of those profits in the business in the event 
of his death? A. It was the understanding before we ever 
went into business—— 

The Court: Wil you answer these questions yes or no, 
then if you have to explain them, you may explain them. 
But we are wandering ’way off here in these answers. 

The Witness: Yes, sir. 

May I have the question read. 
115 The Court: Read the question. 


(The last question was read.) 


The Witness: There was never any discussion. 
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By Mr. Thompson: 


Q. Do you recall in the original answer which was filed 
in this case that Mr. Goon on your behalf, agreed that 
there was a relationship of confidence and friendship be- 
tween you and Mr. Easterday? <A. I think that was ad- 
mitted in the answer. 

Q. Now what, since then, has caused you to change your 
mind about that? A. I haven’t changed my mind. There 
was a relationship of confidence and friendship. We had 'to 
have a relationship of confidence and friendship otherwise 
we never would have gone into business together. If I 
didn’t have confidence in Mr. Hasterday, I would never 
have gone into busines with him, and if he had not been a 
friend, I would not have gone into business with him. 

Q. You knew Mr. Easterday before you went into busi- 
ness? A. I knew Mr. Hasterday before I went 

Q. You knew his reputation was good? A. Mr. Basterday 
had a fine reputation. 

Q. You knew that his reputation for integrity was 
116 good, did you not? A. I knew that. 
Q. And you knew that his reputation in the Sone 
business was good, did you not? A. He had a good Ce, 
tion in the roofing business. 

Q. You knew that Mr. Hasterday’s word was good, did 
you not? A. I knew that Mr. Easterday’s word was good. 

Q. You knew that Mr. Easterday’s business was sufii- 
cient to support him, did you not? A. Mr. Hasterday’s 
business was sufficient to support him. | 

May I offer a further explanation, your Honor? 

The Court: Yes. 

Mr. Thompson: You may, if you want to. 

The Court: Mr. Duckworth, you may. | 

The Witness: Mr. Easterday went into business for hin 
self. Mr. Hasterday started out with the Warren Ehret 
Company the same as I did about 1905. He worked for the 
Warren Ehret Company for a while and when the Warren 
Roofing Manufacturing Company split away from Warren 


| 
| 














122 


Ehret Roofing Company, he went in to the Warren Ehret 
Roofing Co. The Warren Ehret Roofing and Manufacturing 
Company went out of business in about 1931, at which time 
Mr. Easterday went into business for himself. 
Naturally, over the 1930’s, he had a difficult 
117 _ time staying in business, because business conditions 
were not good. Then the war came along and every- 
body was busy with war work and with new work and Mr. 
Kasterday, who concentrated almost entirely on reroofing 
and repair work, was able to get reroofing and repair work 
at excellent prices and as a result, he was making a fair 
profit. But with the advent of the close of the war and 
the fact that he was 70 years old, with new businesses 
springing up, new competition, lowering of prices as a 
result of the new competition, he was having a hard time 
right after the war. 

Q. Now, Mr. Duckworth, I want to show you what your 
attorney has put in evidence as defendant’s exhibit No. 3, 
and ask you whether the record for the years 1945, 1946 and 
1947 do not show that Mr. Easterday’s business was the 
best in those three years that it had been in any time 
since its existence? A. That is right. 

Q. Now, I thought on direct examination this morning, 
Mr. Duckworth—and correct me if I am in error—that you 
told his Honor that in February, 1948, when these nego- 
tiations started that you did not have a relationship of 
close cofidence with Mr. Easterday. A. My realtionship 

with Mr. Easterday in 1948 was one of friendship 
118 and confidence to the extent that I had confidence 

in Mr. Easterday because of his integrity and, of 
course, I had been friendly with him through our associa- 
tions at the different meetings at which we had both at- 
tended. 

Q. You had sufficient confidence in him that you were 
willing to throw your lot in with his in a business, is that 
right? A. That is right. 
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Q. And you intended, if you could, to devote the rest 
of your life to this business? A. That is right. | 
Q. And as you said in one of your affidavits, you planned 
that you would do it this way, is that correct? A. I had 
planned that I would devote the rest of my life to the busi- 
ness. | 
Q. And you planned that you would have all of the busi- 
ness upon Mr. EHasterday’s death for the payment of 
$10 a share, did you not? | 
Mr. Hilland: If your Honor please, I submit the way to 
handle this is to show the witness’s affidavit or whatever 
statement he is referring to. I have no idea, I have 
not read it. 
The Court: I do not think at the moment he is refering 
to anything, is he? 
Mr. Hilland: He said, did you file in this case such a 
paper? 
119 Mr. Hilland: And he said he did, and we are past 
that. 
The Court: And he finished with that and he is on oon 
eral questioning now. He may answer. ! 
Read the question. | 














(The pending question was read.) 


The Witness: That was the basic understanding piste 
Mr. Easterday and me, because that was the idea of the 
whole thing, of the whole transaction; it was based on that, 

Naturally, if I were going to make that my life work, I 
had to look forward and plan for an organization where I 
could make a living. | 


By Mr. Thompson: 


Q. And then why was it, Mr. Duckworth, that you did not 
make any statement of these plans of yours to Mr. Easter- 
day over this period of eight years you had your association 


with him? A. The statement was made prior to the begin- 
ning of the eight years. | 
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Q. And you were content to let it rest at that? A. Yes. 
There was no reason for me to do otherwise. 

Q. Mr. Duckworth, did you conceive that, if Mr. Easter- 
day had requested you to sit down and re-value this stock 
after the balance sheet of December 31, 1955, that you would 

have any obligation whatsoever to value the stock 
120 atmore than $10 ashare? A. If Mr. HKasterday had 
asked me to sit down and discuss the matter with him, 
I would most certainly have discussed the matter with him. 

Q. Yes, but would you tell us what would you have done 
in addition? A. It is entirely possible that we might have 
increased the price of the stock to some extent; I do not 
know. 

Q. And what basis would you have used to increase the 
price of the stock? A. I have no idea. 

Q. You mean that you have no ideas, you sit here now 
and say that—the value of the business would have no rela- 
tionship to the increased price of the stock? A. The value 
of the business was a result of my efforts, not Mr. Easter- 
day’s. 

Q. Alone? <A. Not alone, no, but principally. Mr. Eas- 
terday received a salary for his efforts, too, and that was 
the agreement. 

Q. Did you feel that the salary and bonuses that Mr. 
Kasterday received during the eight years you were in 
business together was full and complete recompense for 

the value he had to the business? A. That is right. 
121 Q. And you never did say such a thing to him, did 
you, during his lifetime? A. No. 

Q. As a matter of fact, under your agreement with Mr. 
Easterday, you could not have increased his salary or his 
salary could not have been increased in excess of $5,000, 
could it, unless he actively participated in the corporation? 
A. That is correct, yes, depending upon active participation 
in the business, the salaries could go as high as $10,000. 

Q. And you did make the salary over the basic $5,000, did 
you not? A. They would average around $7500. 
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Q. And was it not the intention of both parties when this 
agreement was entered into that you and Mr. Kasterday 
together would own and operate the business jointly? A. 
Yes, that was the agreement, that we would own and operate 
the business jointly. 

Q. Did Mr. Easterday get his joint share of the profits 
of the business during his lifetime? A. Mr. HKasterday got 
what our agreements called for, which was just and ade- 
quate under the circumstances. 

Q. From your standpoint? A. From my standpoint “A 

my understanding of the agreement. 
122 Q. You answered a question a moment ago that 
you felt you had a duty to sit down and discuss with 
Mr. Hasterday had this question come up on revaluation. 
Did you feel that you had a duty to change the price? A. 
I did not say that I had a duty to sit down with him. 1 
said that I would have out of respect for Mr. Easterday. 

Q. Not because of the contractual obligation? A. Nee 
because of the contractual obligation. 

Q. Do you feel that you had a duty to change the price if 
Mr. Easterday asked you to do it? A. No, I do not feel 
that there was any duty on my part to change the price of 
the stock. | 

Q. You felt that you would stand on the letter of your 
contract? A. Well, if necessary, I felt that I could stand 
on the letter of the contract. | 

Q. I want you to tell us, Mr. Duckworth, as nearly as you 
can, precisely what you told Mr. Creyke which led him to 
misconstrue your intention and embrace in the affidavit of 
October 17, 1956 a misconstruction of your intention. A. I 
told Mr. Creyke we had agreed to go into business together ; 
we had agreed before we went down to see Mr. Dooley 

that we would go into business together and that we 
123 would go into business together and that we would 
each be paid a salary for our efforts during the life 
of our association and that, after the death of either one of 
us, the business was to go to the survivor. 
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Q. Did you tell Mr. Creyeke at any time, even after the 
Court of Appeals decision, that Mr. Easterday never had an 
intention to change or revalue this stock? A. I might have 
and probably did tell Mr. Creyke that Mr. EKasterday had 
no intention of revaluing the price of the stock because, 
according to my understanding, that was the agreement 
when we started out. 

Mr. Hilland: The agreement was what? 

The Witness: That was the agreement when we started 
out, that there would not be any change in the price of the 
stock. 


By Mr. Thompson: 


Q. Were you ever advised by Mr. Creyke, by any of Mr. 
Creyke’s associates prior to the Court of Appeals decision, 
that you had a right to not change the value of the stock 
because it would require your consent? <A. Only in that 
affidavit which you are quoting from. 


Q. Well, it was set out in the Answer, too, was it not, 
Mr. Duckworth? A. Or in the answer. 
124 Q. And didn’t you reaffirm that affidavit by a 
subsequent affidavit? A. There was an affidavit and 
an answer, as I remember. 
Q. Then, didn’t you file another affidavit in which you 
re-affirmed the first affidavit? A. I am not sure about that. 
Q. May Ihave the jacket, your Honor, for just a moment? 
I show you what has been filed in this case 4058, on Octo- 
ber 29, 1956, and ask you whether you can identify that as 
an affidavit by reference to your signature? A. Yes. 
Q. What is the date of that affidavit? A. October 25. 
Q. And in that affidavit, did you not make a correction of 
the amount of money which was paid to Mr. Hasterday for 
some of the assets of his business via the note? A. That 
is right. 
Q. And then did you not end up that affidavit by saying 
in all other respects the affidavit which you previously filed 
is affirmed or words to that effect? A. That is right. 
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Q. Did you not see an answer, an amended answer which 
Mr. Creyke filed, wherein he did the same thing to 
125 conform with your affidavit? A. Well, of course, it 
all refers back to an interpretation of that particular 
clause in the affidavit. | 
Q. My question is, did you see such an amended answer 
by Mr. Creyke? A. Yes, I saw the answer. | 
Q. Did you read, Mr. Duckworth, a legal paper filed in 
the case by Mr. Creyke called ‘‘Defendant’s Memorandum 
of Points and Authorities in Opposition to the Summary 
Judgment’’ where Mr. Creyke again re-affirms and re-as- 
serts your position with respect to your intention? | 
I will specifically direct your attention to the document 
as soon as [I find it. | 
Will your Honor bear with me, a moment? 
The Court: Certainly. 








By Mr. Thompson: | 





Q. Specifically directing your attention, Mr. Duckworth, 
to a paper called ‘‘Points and Authorities of Defendant 
Raymond F. Duckworth in Opposition to Motion of Plain- 
tiff for Summary Judgment”’ filed herein under date of 
November 15, 1956, and to the last sentence on the next to 
the last paragraph at the bottom of page 3, which says: 
‘We say again no change was made and none ever intended 
or attempted.’’ 

Did you see that document at any time? A. We say 

126 ‘‘no change is made’’—well, there again this state- 
ment refers back to the basic agreement which con- 
templated no change on the part of either one of us. | 

Q. Did you see that document at any time? A. Yes, I 
probably read this document. | 

Q. Did you see it before the Court of Appeals decision 
came down? A. Yes. It is dated, the date is before the 
date of the Court of Appeals decision; I saw it, yes, sir. | 

Q. I want to call your attention, Mr. Duckworth, to the 
argument that was made before Judge Morris by Mr. 
Creyke representing you. 
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You testified you were present in Court. I want to ask 
you whether you heard Mr. Creyke on your behalf state to 
Judge Morris ‘‘It is undisputed that no change was ever 
made. There is no question but that no change was ever 
attempted. Stress has been laid heretofore on the fact 
that Mr. Duckworth says no change was intended. That is 
true. No change was intended. It was made that way 
originally.’’ 

Do you recall that language? A. Well, I probably heard 
his arguments, but 

Q. Did you tell Mr. Creyke after the argument that that 
did not reflect your view? A. No, I did not tell him that it 

did not reflect my view. 
127 Q. Again, in the argument, did you hear Mr. 
Creyke on your behalf state as follows: 


‘*Your Honor, if the words ‘unless modified’ were left 
out of the agreement in April, and the words in that entire 
article relating to price alterations were left completely 


out of the article in May, the men still had the power if they 
saw fit to amend the agreement. 

‘*Having made the agreement, it is a nullity. That 
provision—it is simply a contract to make a contract. Itis 
nothing. It need not be in there anyway at all.’’ 

Did you hear that statement being made on your behalf? 
A. If I were there, I probably heard it but—— 

Q. Did you call to Mr. Creyke’s attention, after the argu- 
ment, that that did not reflect your views? <A. No. 

Q. Now, do you recall a colloquy between Judge Morris 
and Mr. Creyke where the Court stated with respect to the 
position of the plaintiff in this case—— 


“‘The Court: And it is charged that one of the parties 
had no intention at the time of the making of the 
128 agreement of ever agreeing to such a change, is that 
correct? Is that what is alleged? 
‘““Mr. Creyke: I believe that correctly states the Plain- 
tiffs’ position. 
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“‘The Court: Well, I am asking about the Plaintiffs’ 
position.”’ | 
Do you recall any such colloquy? A. No, I do not recall 
but if I were there, I probably heard it. | 
The Court: The Plaintiffs’ position? 
Mr. Thompson: Yes, your Honor; the purpose is to 
indicate that this matter was all Rees the Court, that the 
plaintiffs’ position at the prior argument was that there 
was a reservation of intention not to bargain or not to nego- 
tiate in accordance with the agreement, and this is for the 
purpose of showing it was discussed and discussed in 
the presence of the. defendant. Did you tell Mr. Creyke 
that | 
Mr. Hilland: I submit this witness is not responsible for 
anything Judge Morris may have said and what he referred 
to as a charge that the plaintiff was making in this case, 
The Coane I do not think what the plaintiffs’ position 
is in this respect as brought out here is pertinent. You 
brought out that that was the defendants’ position, too, 
that is what is important. | 
Mr. Thompson: Your Honor, the only purpose is 
129 to indicate that this matter was before the Court, 
before it went up to the Court of Appeals. ! 
The Court: That is abundantly clear. | 
Mr. Thompson: I am sorry. I did not understand. 
The Court: I say that is abundantly clear. 





By Mr. Thompson: 


Q. Mr. Duckworth, when you went into the business with 
Mr. Easterday, how was the worth of the Easterday Roof- 
ing Company arrived at between the two of you? A. We 
each evaluated the equipment and, of course, as a matter of 
fact, I took his evaluation of it. The materials that would 
be used in the construction of the roofing, itself, were ee 
at their book value or their purchase price. 

The equipment, he set the price on the equipment ad 
I accepted it, and I might add we junked most of it not too 
long after the business was started. | 
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Q. You used the book value of the company for the pur- 
pose of evaluating Mr. Hasterday’s share? A. We used 
the book figures for the inventory, which means the mate- 
rials with which we would construct the roof. 

In other words, the materials that we purchased from a 
manufacturer for application, for roof application, which 
were current purchases, we used the current value for 

those materials. 
130 Q. Wasn’t there anything in there for good will? 
A. There was nothing added for good will. 

Q. Was there anything in there for going-concern value, 
if you know what I mean? A. There was nothing in there 
for going-concern value. 

Q. Incidentally, you are an accountant, are you not? <A. 
I have a degree in business administration with a major in 
accounting. 

Q. Did you get that degree before or after your law 
degree? A. After the law degree. 

Q. You, yourself, made the arrangements, did you not, 
with the Corporation Trust Company for the incorporation 
of this business? A. Yes, I did. 

Q. You know that the Corporation Trust Company deals 
only with lawyers, do you not? A. That is right. 

Q. And that is the reason they were able to accommodate 
you in this case? A. Yes, that is right. That is what they 
told me. 

Q. Oh, incidentally, Mr. Duckworth, you put some pic- 

tures in evidence here. Did you know that this 
131 building was under condemnation? A. That build- 

ing was condemned about three years after we went 
into business together. 


* * * * m * * ” * * 


148 Mr. Thompson: Your Honor, I must object to 

defendant’s Exhibits 4 and 5, because reference to 
them indicates that they are perpetual waivers of notice of 
meetings in future and I do not think there is any such thing 
in law. 
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The Court: Well, certainly if it attempts to be such, 
it would be ineffective, but we will admit them for what they 
are worth. | 


* He * * * 
Thereupon 
Geoffrey Creyke 


was called as a witness and having been first duly sworn, 
was examined and testified as follows: | 


Direct Examination 
By Mr. Hilland: 


152 Q. Will you please state your name and address? 
A. My name is Geoffrey Creyke, Junior, spelled 
G-e-o-f-f-r-e-y; O-r-e-y-k-e, Jr. | 
I reside at 3705 Shepherd Street, Chevy Chase, Mary- 
land. 
My office is 400 Washington Building, Washington, D.C. 
Q. What is your age and your occupation? A. My age 
is 47. i 
I am a lawyer. | 
Q. How long have you been a lawyer? A. For 23 years, 
with an intermission of three years during World War I 
when I was in the Navy. | 
Q. Are you a member of the bar of this Court? A. I am, 
Q. Do you know the defendant Raymond F. Duckworth? 
A. I do. 
Q. How long have you known him? A. Since approxi- 
mately 1930 or 1931. | 
Q. Did you prepare his original answer in this ease filed 
October 18, 1956? A. I prepared the answer, sir. The 
date is approximate. I am not sure I remember that 
precisely. 
Q. I show you this paper in the file which bears 
153 date ‘‘ Filed October 18, 1956, Harry M. Hull, Clerk.’’ 
Did you prepare that? A. Yes, I did. | 
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Q. I also show you an affidavit of Raymond F. Duck- 
worth, Defendant, also filed October 18, 1956, and ask you 
whether or not you prepared that? A. Yes. 

Q. Mr. Creyke, do you remember the circumstances under 
which that answer and affidavit were prepared? <A. I do. 

Q. What were they? A. Mr. Duckworth, with whom I 
was acquainted and whom I was representing at this time 
as his attorney, informed me that a suit had been filed 
against him and that there had been issued in the case a 
temporary restraining order pertaining to the transfer of 
the stock in the Easterday-Duckworth Roofing Company, 
which is the subject of this suit. And that there was to be 
a hearing on October 18, on a motion for a preliminary 
injunction. 

In preparation for this hearing, among other things, I 
prepared these two papers on the day or two days prior to 
October 18, and filed; my signature appears on one of 
these. 


I remember preparing and filing both of them. 


154 Q. Do you recall the date on which he was served 
with process in this case? 
Mr. Thompson: If he knows. 
The Court: The record will show. What is it, if you 
are going to state it? 


By Mr. Hilland: 


Q. Does it refresh your recollection that it was Octo- 
tober 12? A. My recollection is that there was consider- 
able confusion about the service of process in this case; 
that I learned of the existence of the case from Baxter 
Davis who is one of the trust officers of the National Bank 
of Washington, and as I recall, I actually came to the Mar- 
shal’s office on one occasion to attempt to accept service 
in the case. The summons could not be found but subse- 
quently, I believe it was served on me. 

The exact date, October 12 is probably correct. 
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Q. What I am trying to find out, Mr. Creyke, is whether 
or not there was any haste involved? A. Yes. | 
Q. Or any need for haste involved in the preparation of 
that Answer and the affidavit in this case? A. They were! 
both prepared under great haste in order to get state- 

155 ments into the record in anticipation of the hearing 
on the motion for the preliminary injunction which 

I previously mentioned and which was scheduled for this, 
date. | 
Q. Did you prepare paragraph 10-A of that Answer? 
A. Yes, I prepared the entire Answer, Mr. Hilland. | 
Q. Did you prepare the next to the last paragraph of 
the affidavit, that is on page 3 of the affidavit, beginning 
‘‘No change was ever made in this price’? A. Yes, I 
prepared both paragraph 10-A of the Answer and the para-' 
graph being the next to the last paragraph of the affidavit) 
of Raymond Duckworth dated October 17, 1956. | 


Q. When you prepared that paragraph of the Answer 





and that paragraph of the affidavit, did you believe that you 
were correctly expressing the meaning of what Mr. Duck- 
worth had said to you? A. I did. | 
Q. And that meaning was what? | 
Mr. Thompson: I object to that. It will show whatever 
it is. | 
I do not think this witness can put meaning on to—— | 
Mr. Hilland: Not what was said but the meaning. 
What was the meaning that you were trying to express 
in those two paragraphs? | 

156 Mr. Thompson: I do not think that is proper. | 
The Court: I think the meaning is quite clear but 

if he wishes to say what he was trying to express, I will 
permit it. | 
The Witness: With respect to, first paragraph 10-A, 
particularly the language which states there was never any 
intention on the part of the late Mr. Easterday or myself 
to change it, and the additional language, it was our inten- 
tion, that of Mr. Duckworth, and of myself, to state that 
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there never arose, there never became any intention. That 
is the reason for the use of the additional language, there 
was never any discussion, request or suggestion during the 
lifetime of Mr. Easterday regarding a change. I intended 
to mean by that language that neither Mr. Duckworth or 
Mr. Easterday after the date in 1948, when they signed the 
purchase of sale agreement ever formed the intention or 
did it ever become their intention to make any change in 
the agreement, itself. 

Now, with respect to the affidavit, the same, or substan- 
tially the same statement would apply. I, apparently have 
ineptly used the word ‘‘never.’? “It was never his 
intention. ”’ 

It would be better to express the meaning conveyed to me 

by Mr. Duckworth that it never became Duckworth’s 
157 intention, never became Easterday’s intention to 

make a change in the price of the stock provided 
under the purchase and sale agreement. 

Q. And, as I understand it, the reason for that was, as 
expressed in paragraph 10-A, that there was never any dis- 
cussion or request or suggestion? A. That is correct. 

Q. Now, in your conversations with Mr. Duckworth, did 
he ever say to you as the Court of Appeals had construed 
this language, that he had a secret intention never to agree 
to a change? 

Mr. Thompson: I object to that question. 

The Witness: No. 

Mr. Thompson: Your Honor, obviously—how would a 
witness tell somebody else he had a secret intention? The 
question does not make any sense at all. It is improper. 

The Court: And, furthermore, it is hearsay. 

I will sustain the objection. 

Mr. Thompson: I move that the answer be stricken. It 
got in the record. 

The Court: That answer will be stricken. 

Mr. Thompson: Thank you. 
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By Mr. Hilland: | 


Q. Did Mr. Duckworth ever say anything to) you 
158- to the effect that he was not willing to bargain) and 
159 negotiate in good faith if he was called upon to do so 

toward a change of price of that stock upon the death 
of either one of them? A. He told me he would have been 
willing to negotiate such a change, Mr. Hilland, but that 
it was never discussed and that there was never any request 
for any change or anything done with respect to that on the 
part of either he or Mr. Easterday. 

Q. Mr. Creyke, you have testified that you have aa 
Mr. Duckworth since 1930. Do you know other people in 
the community who know him? A. Yes. 

Q. Do you know his reputation among those other Dennis 
in the community for honesty and fair dealing? A. Yes. 

Mr. Thompson: Your Honor, that is not at issue in this 
case, general reputation and veracity. Itis a micsaon of 
intention of agreement. 

The Court: I do not believe that is an issue, Mr. Hilland. 

Mr. Hilland: <A charge of fraud, your Honor! It jis a 
question of honesty and fair deals. What is the issue in the 
case? 








The Court: All right. | 
160 By Mr. Hilland: | 


Q. What is his reputation? A. I will answer that 

Mr. Duckworth’s reputation is excellent both as to honesty, 

veracity and general characteristies—personality—exeuse 
me. | 

Mr. Hilland: Your witness. 

The Court: Cross examine. 





Cross Examination 





By Mr. Thompson: | 


Q. Mr. Creyke, is it proper for me to draw a conclusion 
from the examination by Mr. Hilland that the language 
used in the affidavit was used by you because your papers 
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were prepared hurriedly? A. I would like you to draw 
the impression that the papers were prepared hurriedly ; 
that I intended by the language ‘‘It was never his inten- 
tion”’ or never was his intention—those phrases being used 
interchangeably; I intended those phrases at that time to 
mean that subsequent to the signing of the purchase-and- 
sale agreement, it never became the intention of Mr. Duck- 
worth to make any change, for the reason that the subject 
never received consideration through the initiation either of 
himself or Mr. Easterday. 

Q. When did it first come to your attention, Mr. Creyke, 
that there was some question as to the interpretation of the 

language used in the affidavit we are now talking 
161 about? A. When I received certain pleadings pre- 

pared by your associates, taking that language and 
drawing certain conclusions from it. 

Q. When was that? What pleading were you referring 
to? A. To the best of my recollection, the first time that 
that point was made an issue was in the Motion which the 
Plaintiff filed for a summary judgment, which is in the 
record here. 

I cannot tell you the exact date of it. 

Q. All right, now when that came to your attention, did 
you go back then and see whether the language that you 
had used in your haste would stand the scrutiny of delib- 
erate examination? A. No, I did not. 

Q. You were content to leave it alone? A. I felt that 
the language then, and to my way of speaking, the language 
now means something that apparently was not the meaning 
given to it by some others. 

Q. You say—— A.I did not amend this particular 
phraseology, then, in the affidavit. 

I did bring out in the argument and in other affidavits 
which I can find if you would like me to, in the record, 

the fact that it was never Easterday’s intention. 
162 In other words, it was never the intention, never 
became the intention of Mr. Easterday. 
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Q. When it came to your attention at the filing of these 
adverse pleadings, that there was a possibility that your 
language had been misconstrued, did you make an effort to 
correct that language? <A. No, sir. 

Q. Did you discuss with Mr. Duckworth the fact that 
your language had been possibly misconstrued? A. No, 

Q. Did you ever discuss with Mr. Duckworth the situation 
in which you found yourself as a result of this language, as 
you call it, ‘‘inept’’ language. A. I would say the only 
discussion I can recall of that with Mr. Duckworth was 
after the case was decided in the Court of Appeals. | 

Q. You did make a correction in both the affidavit and 
your answer, did you not, subsequently at a more leisurely 
pace? A. We made a correction with respect to dollar 
amount, Mr. Thompson. | 

As to the amount of a note, that was given to Mr. Easter- 
day on the occasion of the formation of the corporation 
and in our original answer, I think we said he received this 

block of stock and a note for $15,000 and we later 
163 realized he received a block of stock and a note for 
$10,000. 

That, I think, is in an amended Answer, if I am not 
mistaken. 

Q. Also, there also was an amended affidavit, was there 
not? A. Iam almost sure there was, yes. 

Q. And in both cases, don’t you recall, Mr. Creyke, that 
you expressly, or Mr. Duckworth, expressly, reaffirmed all 
other matters set out in the affidavit and in the Answer? 
A. I would imagine the pleadings say that. I have not 
looked at that particular part of the record for a long time. 

Q. Well, now, at that time, Mr. Creyke, had not it come 
to your attention that there was an issue going to be made 
of this language of yours in the affidavit? A. I was not 
aware that this issue was of any substance. | 

Q. When did you first become aware that it was an issue 
of substance, after the Court of Appeals decision? A. 
Yes. 
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Q. Didn’t Judge Morris, when you were arguing it before 
him, ask you specifically whether you intended that lan- 
guage? A. I have a vague recollection of explaining that 
to Judge Morris, Mr. Thompson, now that you refresh my 

mind on it, although I must say I do not have an 
164 independent recollection of that prior to that, but my 

feeling throughout this case was that the important 
issues were the validity of the documents and not incidental 
phrases. 

Q. Did you tell Judge Morris that your language was 
inept or did you stand on that language? A. My recollec- 
tion is that I explained to Judge Morris or to one of the 
judges in the Court of Appeals—I am again not even posi- 
tive which. 

Q. Well, we will come to the Court of Appeals later. <A. 
All right. 

Q. I ask you to listen to the transcript of the argument 
before Judge Morris and ask you whether I read this in 
accordance with your recollection. This is your argument, 
Mr. Creyke. 

Mr. Hilland: What page is that? 

Mr. Thompson: On page 7, Mr. Hilland. 


“*It is undisputed that no change was ever made. There 
is no question but that no change was ever attempted.” 


The Court: Who is this speaking? 
Mr. Thompson: Mr. Creyke. 


‘‘Stress has been laid heretofore on the fact that Mr. 
Duckworth says no change was intended. That is true. 
No change was intended. It was made that way 

originally.”’ 


165 Now, does that refresh your recollection? 

The Witness: Apparently I used the word ‘“was”? 
in that period in a different manner and with a different 
contention and meaning from that which has been ascribed 
to me. 





By Mr. Thompson: 


Q. And, in substance—— A. What I intended to say 
there, if you would like me to try to rephrase it here, 
will do so. | 

Q. I would prefer that you do that on examination of 
Mr. Hilland. | 

And, in substance, did not that same colloquy take place 
before the Court of Appeals in oral argument? A. It 
seems to me that there was more of a discussion than that. 
But again, I must say in the excitement, if you will, the 
pressure of court proceeding, my memory is, perhaps, n not 
as clear as to any statement that may have been made or not 
made. 

I just simply do not recall exactly. 

Q. Well, now, when you wrote your brief in the Court of 
Appeals, you did it with some deliberation, did you nop 
A. Yes. 

Q. And did you in that brief re-affirm the position which 

you have taken in the affidavit of October, 1956 and 
166 in the Answer in essence in so far as the intention 

on the part of Mr. Duckworth to revalue the stock? 
A. I would like to look it over before I try to answer that. 
I have a copy of it here; if you would like, I can skim 
through it. 

Q. Well, let us just take a minute on that. 

Look at page 9 of your brief. A. I do not have a copy 
in my hands. 

Why don’t you let me have my brief case there in which 
there is a copy? 

Q. Page 9, Mr. Creyke, the last sentence in the first full 
paragraph on that page: 





‘‘No changes were ever made, requested, EEE Se 
or undertaken by either of the parties.’’ 





Does that represent your considered judgment as to trial 
strategy in this case? A. That represents my considered 
judgment as to the facts as stated to me then and now. | 
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Q. Now look at page 13, near the top of the page: 


‘*Duckworth’s statement that there was never any intent 
to change the price is seized upon and an attempt made to 
distort it. What might have happened in the future if 
Hasterday had lived is unknown. The material fact between 

1948 and 1956, there was no intent or attempt to 
167 change the price of the stock.’’ 


Is that also consistent with your present position 
that you take? A. Apparently if you will take the inter- 
pretation of the use of the words ‘‘was no intent’ and 
apply to it the same explanation I gave in conjunction with 
the affidavit and in the answer, that represents my opinion 
of what the facts were in that case. 


‘No intent had ever developed,’’ there being no intent 
to change, yes. 

Q. Now, look at the bottom of page 14 and the top of page 
15 of your brief. Again speaking of the plaintiff in this 
case: 


‘“‘However, when she’—meaning Mrs. Helms—‘at- 
tempts to build an argument on this fallacious basis, she 
has to use as a premise her previously mentioned incorrect 
statement that Duckworth agreed ‘to consent’ to a change 
in the stock price. When the terms of both agreements 
clearly show otherwise.’’ 


Now, is that susceptible of any other construction than 
that Mr. Duckworth clearly, to use your language, did not 
agree to consent to a change in the stock? A. I would 
like to read a little more of this, if I may. 

I think you are treating with a different subject 
168 now. 

That sentence has reference to the allegation in 
the pleadings by the plaintiff that Duckworth had agreed 
to consent to a change in the price of the stock. 

I offer this as a statement that there was no agreement to 
consent and offer the interpretation of the language origi- 
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nally—the language of the original agreement to form the 
corporation and the purchase and sale agreement both of 
which were signed in April and May of 1948. 
Q. Mr. Creyke, I put it to you that not one but all three 
Judges in the Court of Appeals specifically queried you 
on this point as to whether or not you intended the lan- 
guage in question to mean precisely what you said it means, 
that you reaffirmed your position and would not retreat 
from it one whit and that you offered no such ceplanenion 
to the Court of Appeals that you here offer. 
Now, is that correct? A. I recall—I do not believe that 
is correct. I recall a discussion of that. I do not recall 
all of the details. 
Q. But yet you can say my statement is not correct even 
though you do not recall the discussion? A. Yours is a 
conclusion; mine is a conclusion. 
Q. I believe a moment ago you testified that Mr. 

169 Duckworth told you in your conferences with him 
that he would have been willing to negotiate a pice 

had Mr. Easterday ever asked him to do so. 
Is that correct? A. Yes. | 
Q. Did he state the basis upon which he would have been 
willing to negotiate a valuation? <A. Definitely not. | 
Q. Did you ask him the basis upon which he would have 
negotiated a re-evaluation? A. No, I asked him whether 
any action was taken, any request was made, or any con- 
versation held or any written documents were exchanged 
or received regarding a change in the stock sale price, and 
he told me then that none was ever suggested or discussed 
with him in any way. 
Q. Did you learn from your conversations with Mr. 
Duckworth that Mr. Duckworth had the view that he hadi no 
duty to change the price if Mr. Easterday had requested|it? 
A. I believe that conclusion is mine, that he had no duty to 
change it, Mr. Thompson. | 
Q. And you so urged to Judge Morris, did you not? |A. 
Very likely. | 
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Q. Mr. Easterday was in the courtroom at the time? A. 
Mr. Easterday was not, sir. 
170 Q. I mean, Mr. Duckworth was in the Courtroom? 
A. Yes. 

Q. Did you have any discussion as to that statement after 
the argument with Mr. Duckworth? <A. On that occasion, 
no. 
Q. When did Mr. Duckworth first indicate to you that you 
were misconstruing his attitude with respect to this trans- 
action? A. I do not recall any statement by Duckworth to 
me that I was misconstruing his attitude as such. 

Following the adverse decision in the Court of Appeals, 
we had discussions respecting our future course in this case 
' and at that time a discussion regarding this phraseology 
and the interpretation applied to it by the Court of Appeals 

did take place. 

_ Q. Mr. Creyke, in the affidavit which was filed here in 

- October, 1956, by Mr. Duckworth, the language recites that 

he, meaning Mr. Duckworth ‘‘is advised and believes no 

- change could be made without his consent.”’ 

Did he receive advice from anyone else, to your knowl- 

edge, with respect to the formulation of this affidavit? A. 

Not so far as I know. 

Q. And did you advise him that no change would be 

171 made without his, Duckworth’s, consent? A. No 

change could have been made without his consent. 

At this time Mr. Easterday was deceased. 

_ Q. Did you so advise in accordance with the language in 

this affidavit? A. It is my interpretation of the meaning 

of the contract, yes. 

Q. And that is your legal interpretation? A. Yes. 

_ Q. Incidentally, what was the general work you did for 
the corporation before this? A. For Easterday-Duckworth? 
Q. Yes. A. Couple of collection matters. I did not form 

the corporation. A problem in connection with the District 

_ Building inspector regarding the floor supports and the use 

_ for business by this firm of what was an old residence. 
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This was the property that they occupied at an earlier 
date shortly after the war; I do not recall the—— 
Q. Did you ever give hem any advice on the tax conse- 
quences of having the profits stay in the corporation and be 
paid out ultimately in the form of capital gains because of 
the purchase of the stock as distinguished from ja 

172 payment out in dividends? <A. Did I advise whom? 
Q. The corporation? A. No,no. I never met Mr. 
BKasterday. As a matter of fact; I did not advise the co} - 
poration on any of the corporate or tax matters. 

My employment was limited, as far as I can recall, to the 
matters which I have just aera | 

Q. Did you ever represent Mr. Duckworth before thts 
individually? <A. No. | 

Q. Now, there is also, is there not, a question in this 
case with respect to the relationship of confidence which 
was changed after the Court of Appeals decision? A. ics: 
there is a question. | 

Q. And was that change brought about by the same fac- 
tors which resulted in your error in the affidavit and the 
answer? A. No, sir. With respect to the relationship of 
confidence and friendship, I had a misapprehension with 
respect to the length of time that Mr. Duckworth had been 
acquainted with Mr. Easterday prior to the formation ef 
this corporation in 1956. 

Q. What was your original intention? A. I bad 
173 the impression that they had been acquainted for an 
extended period of time prior to say, April of ee 

when the first agreement was signed. 

Q. And then later what did you find out to be the fact? 
A. This information was developed by present counsel, Mr. 
Hilland. In fact, they were not acquainted or closely 
associated at the time this business was started and the 
relationship of confidence and friendship to the extent that 
it existed not in law necessarily, but in words of the street, 
arose by reason of having been in business together atom 
1948 to Mr. Easterday’s death in 1956. 
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Q. Then, if you were to find out that the facts are that 
they were acquainted more than business acquaintances, 
they were social acquaintances and had other relationships 
than business, you would conclude that your original posi- 
tion with respect to trust and confidence is correct? A. 
Not necessarily. 

Q. It would not make any difference what the facts are? 
A. It would make a difference, yes, of course, but it might 
be expressed more aptly, they had a cordial acquaintance 
prior to such-and-such a date and developed this relation- 
ship afterwards by reason of being associated together in 
business. 

Q. That is what you thought the relationship was 

174 when you filed your answer admitting a confidential 
relationship, was it not? <A. I probably could have 
worded that better, too, Mr. Thompson. I probably could 
have stated that they had a close social and business rela- 
tionship but denied that there was a business confidential 
relationship within the strictly legal definition of the term 
such as would be applicable to some privileged association 
by the nature of attorney and client, something of that sort. 

Q. Mr. Creyke, did Mr. Duckworth ever at any time dur- 
ing his conversations with you while you represented him, 
individually, tell you that it was his fixed interpretation 
of this trust agreement that he was to receive the stock at 
$10 a share regardless of its value? A. I do not recall 
Mr. Duckworth expressing that opinion as such to me. In 
fact, he sought my interpretation of the situation as it 
existed after Mr. Easterday died and after we received a 
copy of Mr. Larson’s letter to the bank, the National Bank 
of Washington, that the stock not be transferred under the 
terms of the trust agreement. 

Q. Do you have any notes of your conversations with 
Mr. Duckworth? Mr. Duckworth testified you took notes 
when he came in and talked to you the first time. A. 

I looked through the file this morning and I can 
175 __ not find any notes as such. 
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Q. Did you take notes? A. Quite possibly. I make 
a habit of taking notes and again I do not recall specif- 
ically whether I did that, another habit I have, Mr. 
Thompson, is when I am working under great pressure is 
to pick up a dictaphone and dictate my observations into 
that while the client is sitting there, whether I wrote them 
down, dictated them or how we worked under this pressure, 
I do not recall. ! 

Q. Do you have any notes that would indicate that you 
did dictate on this occasion? A. No, but that would not be 
preserved, necessarily. 

Q. Do you have any correspondence with Mr. Duckworth 
with reference to this case? A. Of course. 

Q. I wonder if I might see that. A. Would you ae to 
fix a date on that, since the correspondence will run 
throughout the period of the case and many things will 
relate to such things as transmitting copies of papers. 

Q. I would say I would not be interested in anything 
before October 12, 1956, when you first got into this 
case—— A. Any. correspondence since October 12, 

1956. | 
176 Q. Yes. A. Iam not positive if everything is here 
because some of the material I turned over to i 
Hilland. 

The Court: Couldn’t you gentlemen go through that file 

together after recess today? 

I would be very happy to have you do that. 

Mr. Thompson: We will be glad to do that. 

The Court: In the meantime, let us continue WEE 
else you have got except that correspondence. 

Mr. Thompson: That concludes my examination. 

I assume Mr. Creyke will be available for this other 
purpose? 

The Court: Do you have anything, Mr. Hilland? 

Mr. Hilland: Yes, your Honor. 

The Court: Proceed. 
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Redirect Examination 
By Mr. Hilland: 


Q. Mr. Creyke, now one thing you said when Mr. Thomp- 
son referred to the statement you made on page 7 of your 
argument before Judge Morris, that it is undisputed that 
no change was ever made and so forth, that in the light of 
what the Court of Appeals had done, you might rephrase 
that statement or the interpretation the Court of Appeals 
had given, and you were stopped. Do you remember what 

you were going to say? 
177 May I have that page 7? That is of the hearing 
before Judge Morris. 

The Witness: If you could read me that excerpt again, 
it might refresh my recollection. 


By Mr. Hilland: 


Q. ‘‘It is undisputed that no change was ever made. 
There is no question but that no change was ever attempted. 


‘Stress has been laid heretofore on the fact that Mr. 
Duckworth says no change was intended. That is true, no 
change was intended. It was made that way originally. Mr. 
Kasterday in his lifetime never saw fit to even request a 
change. So tht agreement stands unless there is a positive 
showing which could set it aside and in order to invalidate 
these written agreements in accordance with the rules of 
evidence, there would permit variation of these agree- 
ments,’’ and so forth. A. The same explanation that I 
have given previously would apply to what is evidently a 
speech habit with me, as I used it at this time, was intended, 
had reference to what arose, came into being subsequent 
to the writing of the agreements with respect to the inten- 
tion of the parties. 

Mr. Hilland: That is all. 
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178-179 Thereupon | 

Edwin H. Keefe | 
was called as a witness and being first duly sworn, was 
examined and testified as follows: 


Direct Eamination 


By Mr. Hilland: | 
180 What is your name and address? A. My name is 
Edwin H. Keefe. I live at 1831 North Herndon 
Street, Arlington. | 
Q. What are your age and occupation? A. Iam 53 years 
old. I am Branch Manager for the F. W. Dodge Corpora 
tion in Washington. 
Q. What is the nature of that business? A. We publish 
building construction information. 
Q. How long have you been so employed? <A. For about 
32 years with that company. 
Q. During that time, during the lifetime of Charles w. 
EKasterday, did you know him? A. Yes, sir. 
Q. When and where did you first meet him? <A. Well, in 
the course of my work, I called at his place of business. 
Q. Beginning when? A. I can’t recall the exact year, 
but when he was on 9th Street, probably during the 30’s, I 
called on him. | 
Q. In the course of your work, did you become acquainted 
with the condition of his business in—strike that. | 
In the early part of 1958 did you become acquainted Wot 
his business, its condition? A. Yes. 
181 Q. What was the condition of the business at thnk 
time? A. At that time, he was a contractor, I would 
say a jobbing contractor, small, roofing projects and nope 
projects. 
Q. Do you know the volume of business he was doing? 
A. No, Offhand, I would not know that. I would not know 
the cost of it. | 
Q. Do you know from your work what his profits in that 
business were, if any, at that time? A. No, I would not 
know that. 
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Q. Do you know the defendant Raymond Duckworth? 
A. Yes. 

Q. How long have you known him? A. I would say since 
1948. 

Q. When and where did you first meet him? A. When 
he became associated with Easterday. 

Q. Do you know other people in the community who know 
him? <A. Yes. 

Q. Do you know his reputation among other people in 
this community for honesty and fair dealing? <A. Yes. 

Q. What is his reputation? A. Well, it is above re- 

proach. I have known him and the people that I 
182 know that know him—he has an excellent reputation. 
Q. All right. 
Mr. Hilland: Your witness. 


Cross Examination 
By Mr. Thompson: 


Q. Do you also know the reputation of the late Mr. 
HKasterday? A. Yes, I knew him. 

Q. He was also above reproach? <A. Yes, he was an old- 
time roofing contractor. 

Mr. Thompson: No further questions. 

The Court: You may step down. 

How about another one? 

Mr. Hilland: Mr. Elmer K. Dunn. 


Thereupon 
Elmer K. Dunn 


was called as a witness by counsel for defendants and 
having been duly sworn, was examined and testified as 
follows: 


Direct Examination 
By Mr. Hilland: 


Q. State your name and address. A. Elmer K. Dunn, 
6812 Glen Carlin Drive, Falls Church, Virginia. 
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Q. What is your age and business? A. My age is 
183 31 years old and my business is American Associated 
Companies, Atlanta, Georgia, Manufacturers eee 
for roofing materials. 
Q. In that capacity, have you had any business rela 
ship with the Easterday-Duckworth Roofing Compaciys 
A. I have, for the last eight years. 
Q. That was beginning when? A. Beginning in J ae 
of, roughly, January of 1950. 
Q. In that connection, did you become acquainted with 
the late Charles W. Easterday? A. Very well. | 
Q. How often did you see him? A. At least twice a 
month, sometimes more, but conservatively twice a month. 
Q. Did your seeing him twice a month result in a friend- 
ship between you and him? A. It blossomed into a per- 
sonal friendship. 
Q. As a result of that friendship, did you have converga- 
tions with him from time to time? A. I did. | 
Q. Had you ever discussed with him his business prior to 
the time it was taken over by Easterday-Duckworth Roof- 
ing Company in 1948? A. I did. 
Q. What was the time and place of that conversa- 
184 tion? A. The time and place was, of course, after 
when I was going in there at the time it was on 
Sherman Avenue, and we spoke basically of the hardships 
that—— 
Mr. Thompson: Just a minute. 
The question was the time and place. I will object ito 
the question when it comes to what the conversation was. 


By Mr. Hilland: 


Q. What were the time and place that you had that con- 
versation with him? <A. The place was on Sherman Ave- 
nue, at the present address of the Easterday-Duckworth 
Roofing Company. The time, well, we had many conversa- 
tions for that matter. 
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The specific time that you speak of I can not give you the 
exact date. 

Q. What, if anything, did he tell you about the condition 
of this business, his business, before it was taken over by 
Easterday-Duckworth Roofing Company? 

Mr. Thompson: I object to that question. Your Honor, 
it is hearsay. 

The Court: Objection sustained. 

Mr. Hilland: I want to make a proffer, if your Honor 
please, that if he were permitted to answer. This witness 
would testify that Mr. Hasterday confided in him about 
the condition of his business, known as Easterday Roofing 

Company, prior to the time it was taken over by 
185 Easterday-Duckworth Roofing Company in 1948, 

that he told this witness that his business was prac- 
tically on the rocks and that he was on the brink of bank- 
ruptey and that, without help, he would not have been able 
to continue in business. 

And, on another occasion, he told this witness that if it 
had not been for Mr. Duckworth, it is sure that he could not 
have carried on the business of the Hasterday Roofing 
Company. 

He also told this witness that for about eight years, Mr. 
Duckworth had carried on the burden of the business and 
that on other occasions he told this witness that upon the 
death of either himself or Mr. Duckworth, the surviving 
party would then take the business completely over and that 
it would continue as it was then and had in the past. 

He also mentioned that the stock would be bought by the 
surviving party for the amount which had been paid for 
the stock and that Mr. Duckworth would in no way be bur- 
dened by taking over the shares of the business and that 
the business could continue to go on as it had in the past. 

The Court: Now, you have covered a lot more territory 
there than you started out to cover. 

I sustained the objection as to the condition of the busi- 
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ness prior to the time that the corporation was formed. 
Now, you go on from there. | 
186 Mr. Hilland: All right. 


By Mr. Hilland: 


Q. Did you have any conversation with Mr. Kasterday 
concerning the matter of who had carried the burden of the 
business of Easterday-Duckworth Roofing Company since 
it was organized? A. I did. 

Q. When and where did you have that conversation? |A. 
On Sherman Avenue. That is where. And when? Again, 
I state I do not know the date. I could not specify the 
exact date. 

Q. Can you fix the approximate period after the business 
had opened? A. I would say in the late or early—the lat- 
ter part of 1955, the early part of 1956. 

Q. And what did Mr. Hasterday tell you? A. Mr. Eas- 
terday told me that the burden of the business, the wark 
horse of the business, was Mr. Duckworth. 

Q. I see. | 

Did you have any conversation at any time with respect 
to what happened to the business in the event of the death 

of either himself or Mr. Duckworth? A. I did! 

187 Q. When and where? A. Sherman Avenue, again. 
Again, in late 1955 or the early part of the year 

1956. ! 

Q. What was the conversation? A. The conversation 
was as follows, that he stated the surviving party, either 
himself or Mr. Duckworth, would take over control of the 
business as it had in the past and that the stock would be 
sold at the price they had agreed upon. 

Q. Did he say what that amount was? A. No, he did not. 

Q. Did he many any mention of an amount which had 
been paid for the stock? A. He did not. 

Q. Did he make any references to the amount? A. He 
did not. 

Q. Did he make any statement with respect to what would 
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be paid for the stock upon the death of either of them in 
relation to what each paid for the stock? A. No. 
When we were talking, we were speaking in general 
terms. 
Mr. Thompson: There is no question pending. 
The Court: There is no question pending. 


188 By Mr. Hilland: 


Q. Mr. Dunn, is this your signature on this state 

ment? A. Yes, sir. 

Q. Does this statement on the bottom here—— 

The Court: What are you going to do, impeach your 
own witness now? 

Mr. Hilland: Iam going to ask him if this refreshes his 
recollection. 

Mr. Thompson: There isn’t anything to indicate that 
the witness’ recollection needs refreshing. 

The Court: Not a thing, unless you want to impeach 
him. 


By Mr. Hilland: 


Q. Did you prepare this statement? A. Yes, I prepared 
that statement. 

Q. You prepared the statement and turned it over to me, 
did you, or to somebody who turned it over to me? A. 
That is right. 

Q. Does that sentence right there refresh your recollec- 
tion? A. Right here? 

Q. Yes, beginning ‘‘he also mentioned.”? 
189 That sentence from there to the period. A. Yes. 

Q. From refreshing your recollection with that 
statement prepared by you, can you testify now of your own 
independent recollection with respect to what he told you? 
A. Well, this was recollection, and as I said, as far as the 
price is concerned, I have no idea as to the price, but I 
remember very distinctly because of the emotional state 
that he was in at the time, that the stock would be bought by 
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the surviving partner at the amount they had agreed upon. 
Q. That is not what the statement says, is it? | 
Mr. Thompson: Now, I think this is an improper attempt 
to impeach Mr. Hilland’s own witness from a statement. 
The Court: Mr. Hilland, I think you are in a position 
where you are either going to have to stop questioning him 
or impeach your own witness. He has repeated that wate 
now. 


i 
| 
| 
| 


By Mr. Hilland: 


Q. When you speak of Mr. Hasterday’s emotional ae 

will you describe what you mean? A. Well, we were ta 
ing about business and the burden that Mr. Duckworth 
had brought on, the moral obligation he had to Mr. Duck- 
worth for doimg the major part of the work and in 
turn that brought about this particular nec 

190 that you are asking me now. 

Q. Now, when you say the burden, that who had 

brought about? A. I beg your pardon? | 
Q. Will you repeat what you said? | 
The Court: Wait just a minute. Let the reporter read 

the answer. | 





(Thereupon the reporter read the witness’ answer as 
previously recorded.) | 


Mr. Hilland: All right. 
By Mr. Hilland: 


Q. What did you mean by his talking about the burden 
that Mr. Duckworth had brought on? <A. I did not mean 
the burden that Mr. Duckworth had brought on. ! 

Q. Well, that is what you said, was it not? A. oe 
did not mean it, no, sir. 

I simply stated that the burden of the business was on 
the shoulders of Mr. Duckworth; he said that, of carrying 
on the business and he felt a moral responsibility to a 
Duckworth. 
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Q. And did he say what that moral responsibility 

was? A. Well, the moral responsibility was in the gist 

of the conversation, whoever survived, either Mr. 

191 Duckworth or Mr. Easterday, the surviving partner 
would continue to carry on the business. 

Q. And when you say he was in an emotional state, will 
you describe what you meant by that? A. Well, it was a 
moving conversation. It was, as I said, I was a very close, 
personal friend of Mr. Easterday; in fact, I felt right more 
than ordinary, for one of my age. When I say moving, he 
was in bad health at the time. He had been sick. It was 
not a question of tears, but it was an emotional state that 
he was in. 

Mr. Hilland: Your witness. 

Mr. Thompson: I have no questions, your Honor. 


* * * * * a * * 


202 Mr. Thompson: At the close of Mr. Creyke’s 
testimony, I asked to have his file made available, 


which he did, and in pursuance to that I would like to con- 
tinue my examination of Mr. Creyke. 


* * * * * * * * 2 ” 


Q. Mr. Creyke, this is the file produced by you yesterday 
pursuant to my request? A. Yes. 
Q. I ask you if you can tell by reference to this file when 
you had your first contact with the question of the 
203 purchase of the stock? A. September 27, 1956. 
Q. Prior to that contact, did you have a conference 
with Mr. Duckworth with respect to the situation? A. N 0. 
Q. A telephone conversation? A. Undoubtedly Mr. Duck- 
worth phoned, made an appointment, and came in for the 
purpose of discussing, at which time we prepared a letter 
to Mr. Larson, copy of which I find in this file, dated Sep- 
tember 27, 1956. 
I mentioned in my testimony yesterday, I believe, that my 
first contact with this situation came when Mr. Duckworth 
received a letter from Mr. Larson, containing copies of 





155 


letters to the National Bank of Washington regarding the 
purchase and sale, and trust agreement. | 

Q. And on September 27, 1956, did you prepare a lette 
to the bank requesting that the stock be transferred to Mr. 
Duckworth for $7,600.00, in effect? A. I certainly prepared 
a letter about that date, although I am not sure there is a 
copy of it here. 

You recall that when you asked me for correspondence 
yesterday, you stated that you were not interested in any- 
thing prior to the date of the suit, which was in October. | 

There probably is some other correspondence at an earlier 
date which is not in this particular file. 





(A document was shown to the witness.) 


204 The Witness: Yes, you have shown me something 
in this file, something that I didn’t realize was here; 

that is, a copy of this letter which Mr. Duckworth and I 
prepared together, primarily prepared by me, to the N a 
tional Bank of Washington, dated September 27, 1956, en 
closing Mr. Duckworth’s check for $7,600.00 plus a trustee’ $ 
fee and requesting arrangements to transfer the stock i Int 
volved to Mr. Duckworth. | 
Q. Mr. Duckworth signed that letter, did he not? <A. 
Yes, sir. | 
Q. Did there come a time, Mr. Creyke, when you and 
Mr. Duckworth, in collaboration, wrote a letter to Mr: 
Larson in this case, a few days after September 27, 1956? 
A. The letter to Mr. Larson was also written on September 
27, 1956. | 
Q. Was that letter written in collaboration with Mr, 
Duckworth? A. The original draft of the letter was writ: 
ten by Mr. Duckworth and edited by me with Mr. Duck- 
worth, and we sent the letter in this final form out. | 
Q. Do you have in your file the original draft of the letter 
of September 27, 1956, to Mr. Larson? | 
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Mr. Hilland: If Your Honor please, I submit that is 

irrelevant and immaterial. It is a question of what they 
wrote, not what they drafted. 

205 It is what the final product was, if it is relevant and 
material. 

The Court: Well, I think what he is trying to develop 
here is the intent of the parties with regard to the purchase 
of this stock, for whatever it may be worth at this par- 
ticular time, and I will permit that to go in. 

Mr. Hilland: Well, it certainly doesn’t become material 
or relevant when it wasn’t communicated to Mr. Larson, 
Your Honor. 

The Court: Well, what he is asking about is what led up 
to, and his state of mind, that led up to, as I understand it, 
this letter to the bank in connection with purchasing this 
stock at $10.00 a share. 

Isn’t that correct? 

Mr. Thompson: Yes, that is correct. 

Mr. Hilland: He is talking now about a draft of a letter 
that didn’t go to Mr. Larson. It was preliminary to the 
one that was written on September 27th. He is not talking 
about the end product which was mailed to Mr. Larson; 
he is talking about some preliminary draft. 

The Court: But the letter was sent by Mr. Creyke, and 
he is trying to establish the defendant’s knowledge of what 
went on, and his intent with regard thereto. 

I will permit him to answer. 

Mr. Hilland: If Your Honor please, there isn’t 

206 any question about the fact that the witnesses said 

that in the letter that was finally sent, Mr. Duck- 

worth participated in the drafting of it. He prepared the 
original draft of it, and then they prepared the letter. 

I would hate to be held for all the drafts of letters I have 
ever drafted. 

Mr. Thompson: I suggest the question is, does Mr. 
Creyke have a copy of it, and if he answers he does, then 
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we will go on from there. If he answers he doesn’t, it ji 

all immaterial. | 
The Court: I will overrule your objection. 
Go ahead. 


By Mr. Thompson: 


Q. Do you have it? A. The answer is that I do a in 
another file a copy of the original letter addressed by Le 
Duckworth to Mr. Larson. 

Q. That is not in the courtroom? A.Itishere,sir. | 

Mr. Thompson: I wonder if you might produce that? | 

Mr. Hilland: Well, I object, if Your Honor please, un- 
less it is shown that that was communicated to Mr. Larson. 

Just because Mr. Duckworth sat down and composed 
something in his file that he decided should not be sent, 
and was not sent, is not relevant or material or com- 

petent. 
207 The Court: Well, it may be relevant and com- 
petent to show this has a bearing on the question of 
intent, as to whether or not Mr. Duckworth intended to 
enter into any negotiations for the revaluation of this stock. 
So I will permit the question. | 

Mr. Hilland: The very fact they didn’t send it shows jit 
didn’t express his intent. | 

The Court: Well, that may be true, but at least I will 
permit the questioning as to it, to see whether it does. 

The Witness: I would like to make it very clear that 
when you asked me for correspondence yesterday you asked 
for correspondence subsequent to the suit, and that is the 
reason I gave you the correspondence fie which I did. | 

I happened to have a couple of earlier letters in it, but 
it was not the correspondence file relating to precoding 
correspondence. 

The Court: We understand that. 

The Witness: Now, I have here in my hand the original 
draft of a letter intended to be addressed to Mr. Larson, 
prepared by Mr. Duckworth, which he brought in to me 
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and discussed with me, which I have just testified the 
handwriting interlineations in this letter are mine. 


208 By Mr. Thompson: 


Q. Mr. Creyke, I want you to look at the letter of 
September 27, 1956, which was sent to Mr. Larson. That 
letter was signed by Mr. Duckworth, was it not? A. I see 
by my file that it was not signed in my presence. I mailed 
it to Mr. Duckworth. 

Is it in evidence? 

Q. No. A. Has it been identified? 

Q. No. 

Well, it was intended to be sent to Mr. Larson by Mr. 
Duckworth, was it not? A. On information and belief, I 
know it was signed and sent out. 

Q. Now, I am going to ask you to follow with me when 
I read the first sentence of the last paragraph on the first 
page— 

Mr. Hilland: If Your Honor please, I object to that. 
Neither one of those documents is in evidence. 

Mr. Thompson: I am not introducing it in evidence at 
this time. 

Mr. Hilland: Well, I object to him reading from it if he 
is not introducing it. 

The Court: Well, I will overrule the objection. 

Go ahead. 


209 By Mr. Thompson: 


Q. I am going to ask you if this language which I 
am reading from the draft which you have identified, is 
the same as the language in the letter which you intended 
to be sent to Mr. Larson: 


‘«<There was never any particular intent to”’— 


Mr. Hilland: If Your Honor please— 
Mr. Thompson: Don’t interrupt the question, please. 
The Court: Go ahead and make your objection. 
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Mr. Hilland: May we have it understood that the latte 
from which Mr. Thompson is now reading is a letter which 
was never mailed to Mr. Larson; it was nothing more than 
a draft of a proposed letter, but which was not mailed, and 
which is not in evidence. 

The Court: Well, that is understood and that is per- 
fectly clear. | 


By Mr. Thompson: 


Q. Now, will you follow, Mr. Creyke, the language abt 
I am reading from the draft of Mr. Duckworth’s letter and 
see if it is the same as the language that was put in the 
letter which you intended to be sent to Mr. Larson: 


‘‘There was never any particular intent to change the 
price of the stock.”’ 


Is that the identical language in the letter of Sep- 
210 tember 27, 1956? <A. Yes. | 
Q. Now, Mr. Creyke, I wish you would refer 
to your notes of the argument that was had before Judge 
Morris on December 20, 1956: | 
Do you have in the file handwritten notes with reference 
to your argument before Judge Morris on December 20, 
1956? | 
There seems to be some doubt in your mind—or at ledst 
those part of the notes, instead of all of the notes? A. Lam 
looking at a file here which does contain some notations, 
and evidently I have a note here which I made during “| e 
time Mr. Tolley was making the argument. | 
Q. The note which you have has handwriting of yourself 
as well as someone else, does it not, on it? 
I specifically direct your attention to the nandeea tig 
where I am indicating. A. Yes, I see that. | 
Q. That is not your handwriting, is it? A. I think that 
is Mr. Duckworth’s. 
Q. Now, during the course of the arguement, did oat 
have occasion to make a note of this tenor—and I nonnt 
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to it, and ask you to read it and indicate whether that is 
in your handwriting? A. Well, the note reads: 

Actually could be changed. No intent to change is 
211 ~—correct.”’ 

Q. Then under that in Mr. Duckworth’s hand- 
writing, what do you find? <A. It says: ‘‘I earned it.’’ 

Q. Mr. Creyke, I show you a copy of a letter dated 
October 3, 1956, apparently signed by you, addressed to Mr. 
Dooley. Is that a copy of a letter you sent to Mr. Dooley? 
A. Yes. 

Mr. Thompson: I ask that this be received in evidence as 
Plaintiff’s Exhibit No. 6. 


(Thereupon letter, Mr. Creyke to Mr. Dooley, 10-3-56, was 
marked Plaintiff’s Exhibit No. 6 for identification. ) 


Mr. Hilland: If Your Honor please, it seems to me the 
plaintiffs are making this witness their witness, and all of 
this examination is improper, including the offering of this 
letter, unless they make him his witness, and I object to it. 

The Court: You object to the letter on the ground of its 
authenticity or that it has not been properly proved? 

Mr. Hilland: I object to it on the ground it is not within 
the scope of the direct examination, and that they have 
actually made this witness their own witness. 

The Court: That I understand, but do you object 
218 to it on the ground that the letter has not properly 
been proved as the copy of a letter which was sent by 

this witness to the addressee? 

Mr. Hilland: Well, I don’t know whether it was mailed 
or not. I assume from what Mr. Creyke says, that it was. 

The Court: All right, it will be admitted over your 
objection. 


(Thereupon Plaintiff’s Exhibit No. 6 was received in 
evidence. ) 


Mr. Thompson: No further questions. 
Mr. Hilland: That is all. 
The Court: You may step down. 


(The witness left the stand.) 
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Mr. Hilland: Your Honor, while the next witness is 
coming I want to offer in evidence Article 3 Annotated Code 
= Maryland, 1957, and specifically Sections 66 (a) and 
66 (d) and 66 (b); ‘also Section 76 (a) of the same Article 
23, and 76 (a)-2. 
The Court: Do you have those sections copied on tha t 
yellow paper? | 
Mr. Hilland: Yes, I have, Your Honor. It happens 
that they are marked, though, for the 1957 Cumulative 
Supplement of the 1951 edition, and they bear SEHERE EY 
numbers. 





In the 1951 edition the sections are 62 (a), 62 (a) 
213 ~=and 62 (b) and Section 72 (a) 2, (a) and (a) 2. | 
Now, those sections, Your Honor, if I may sum- 
marize without burdening the Court with reading them, 
show that for purposes of a sale or exchange of all of the 
assets of a corporation the approval of the stockholders is 
required by Section 66 (d), which provides that the proposed 
Articles of Consolidation, merger, sale, or lease, exchange 
or other transfer, all or substantially all of the property and 
assets of the corporation, shall be approved by the stock- 
holders by the affirmative vote of two-thirds of all the stock 
entitled to be cast thereon, or if two or more classes of 
stock are entitled to vote, separately thereon, then by two 0- 
thirds of each class. 
And Section 66 (b) of the 1957 code provides that the 
Board of Directors of the corporation shall adopt a resolu- 
tion calling for a sale upon the proposed terms of the sale, 
and are to direct that the articles be submitted for action at 
an annual or special meeting of the stockholders. 
Section ‘‘C’’ provides for notice of this meeting to the 
stockholders. 
And then in Section 76 (a) it is provided that any corpo- 
ration in this State, having capital stock, may be dissolved 
in the following manner. 
Then sub-paragraph 2, under paragraph (a): 


214 ‘‘Tf there are shares entitled to vote on the aeeanie 
tion of the corporation, either outstanding or sub- 
| 
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seribed for (1) a majority of the entire Board of Directors 
shall adopt the resolution declaring that dissolution of the 
corporation is advisable, and shall direct that the proposed 
dissolution be submitted for action thereon, either at the 
annual meeting or a special meeting of the stockholders of 
the corporation. ’’ 


And the ‘‘2’’ is similar, and then ‘3,’? 


“The proposed dissolution shall be authorized by the 
stockholders by the affirmative vote of two-thirds of all 
the votes entitled to be cast thereon, or if two or more 
classes of stock are entitled to vote separately thereon, 
then by two-thirds of each class.’? 


Now, what I offer that for, Your Honor, is to show that 
in order to have either a dissolution of this corporation or 
a transfer of all of its assets or substantially all of its 
assets, it would in each instance require a vote of two- 
thirds of the stockholders. 

And I want to show how wrong, how clearly wrong the 
Court of Appeals was when it said that Mr. Hasterday had 
given up anything for a valuable right in regard to dissolu- 
tion in the sale of assets when he agreed in this pre- 
liminary agreement of April, 1948, not to vote his 51 

per cent of the stock in favor of a dissolution or a 
215 sale of all the assets. 
The Court: Mr. Hilland, the Court of Appeals 
says in a footnote that ‘‘under Section 38 (ec) of Article 23, 
Maryland Code, Easterday could have conditioned his par- 
ticipation on a reservation in the corporate charter of the 
right to sell the assets or dissolve the corporation by a 
simple majority vote.’’ 

Mr. Hilland: What page is that, Your Honor? 

The Court: That is at the bottom of page 4. I haven’t 
checked that section of the Maryland Code but it seems to 
me that what the Court of Appeals is saying there is that 
under that section it is permissible under the laws of Mary- 
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land to provide in the charter that it can be SBascivedie or 
sold on majority vote. | 
What have you to say to that? | 
Mr. Hilland: Well, I will have to check that article. | 
happen to have the Code here. I don’t know what sectio 
that would be in the new Code, Your Honor. 
The Court: Well, I don’t know whether this is a otete 
ence to the ’51 Code or not. 
Mr. Hilland: Yes, it says itis. 
The Court: Well, it says ‘‘see also that,’”’ so I presume 
it probably is a reference to the ’51 Code. 
Does anybody have that particular section avananis 
here? 
216 Mr. Thompson: Yes, I have them and will be 
glad to read it in the record. 
The Court: Would you? | 
Mr. Thompson: This is Section 38 (c) of Article 23 of 
the 1951 Code: | 


‘*Notwithstanding any provision of this article’?—— 


Mr. Hilland: Excuse me just a second and let me see i 
I can find that in this Code Book. Thatis what section? 
Mr. Thompson: 38 (c). | 
The Court: Isn’t there some cross reference in the back 
of that thing? | 
Mr. Hilland: Ihaven’t found it, Your Honor. 
The Court: It might be in the index volume. | 
Well, let’s go ahead and read it and then you can check 
it later. | 
Mr. Thompson: Yes. | 
Section 23 (c) of Article 23 of the Maryland a 
provides: 





| 
| 





‘‘Notwithstanding any provision of this article requiring 
a greater proportion than a majority of the votes of all 
classes, or of any class of stock entitled to be cast to take 
or authorize any action, any corporation may by its charter 
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provide that such action may be taken or authorized 
271 upon the concurrence of a smaller proportion, but 

not less than a majority of the aggregate number of 
the votes entitled to be cast thereon, and any action taken 
or authorized in accordance with such charter provisions 
shall be valid and effective.’’ 


Mr. Hilland: I don’t find that in this Code here, Your 
Honor, but I will check it. 

The Court: Do you want to mark that yellow paper of 
yours in evidence? 

Mr. Hilland: I ean if Your Honor wishes. 

Mr. Thompson: I have no objection to that, and we can 
let what I read in the record equally go in subject to Mr. 
Hilland’s correction. 

The Court: Yes, in the event he can find it has been 
repealed. 

The Clerk: Defendant’s Exhibit No. 8. 

The Court: It will be admitted without objection. 


(Thereupon yellow sheets, Code sections, was marked 
Defendant’s Exhibit No. 8 for identification and received 
in evidence.) 


Thereupon 
William Stokes 
called as a witness for and on behalf of Defendant Duck- 


worth, having been first duly sworn, was examined and 
testified as follows: 


218 Direct Examination 
By Mr. Hilland: 


Q. Will you please state your name and address? A. 
My name is William Stokes. I live at 5526 Uppingham 
Street, Chevy Chase, Maryland. 

Q. What is your age and occupation? A. I am a sales 
representative for the Cellotex Corporation, a building 
material manufacturer. 
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Q. How long have you been so employed? A. Ty 
years. 
Q. During his lifetime, did you know Charles W. Baster- 
day? <A. Yes, sir, I did. 
Q. How many years? A. Well, I came to Washington 
in 1930 and became acquainted with him right then. | 
Q. And from then until the time of his Faeath with what 
frequency, if any, did you see him? A. Oh, I would say 
approximately every five weeks. | 
Q. And did you become familiar with the details of his 
business methods and abilities during that period of time’? 
A. Pretty much so, yes sir. 
Q. In the period preceding early 1948, that ig, 
219 during the period of 1946 and 1947, were you familiar 
with the condition of his business? A. Well, yes, 
pretty much. I was selling him materials. 
Q. And what was the condition of his business during that 
period? A. Well, it had deteriorated a great deal from 
what his former level of business had been. | 
Q. Do you know anything about the volume of business 
he was doing during that period? A. Well, I didn’t have 
access to his books but I talked to him frequently, and by his 
own admission to me and by his—— 
Mr. Thompson : Now, I am going to object to that, Your 
Honor. This is hearsay. | 
The Court: I will overrule the objection. 


By Mr. Hilland: 


Q. Can you fix the period along the latter part of 1947 
or early 1948 that you had a conversation with him? A. 
Well, I had many conversations with him. Every time 
I went to his place. | 

I could not pin a definite day or date down. | 

Q. What were the conversations you had with him? A. 
Well, I had many conversations with him. | 

Q. All right, about his business, and the condition 
220 of his business? A. Well, somewhere along about 
that time, I would say it was possibly ’47, he had 

| 
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told me several times as I called on him at infrequent inter- 
vals, that he felt that he needed some help in reestablishing 
a business which had been deteriorating, and he asked me 
if I could help him look for some person like that who would 
fit into his business and that he could take in with him. 

Q. Were you able to send anybody to him? A. Well, no, 
I wouldn’t say that I sent anybody to him. I pointed out 
two or three people in the area that he might be interested 
in. 

Q. Now, to your knowledge did Mr. Hasterday find any- 
body? A. Well, a little bit later, some months after this, 
he became acquainted and—he was already acquainted but 
he did find Raymond Duckworth; yes sir. 

Q. And do you know when they became associated? A. 
Well, I can’t remember the exact date but I think it was 
early in 1948. 

Q. Now, after they became associated, did you continue 
to sell material to that business? A. Oh, yes, sir. 

Q. And did you become familiar with that business after 

Mr. Duckworth came in? 
221 A. Yes, sir. 
Q. After he came in, who managed that business? 
A. Well, Mr. Duckworth was the active manager. 

Q. And had you become familiar with the condition and 
progress of that business? <A. Yes sir. 

Q. What wasit? A. Well, my company’s volume jumped 
from a couple thousand dollars a year up to thirty and 
forty thousand dollars a year with him, so I would say that 
the business doubled and redoubled and still redoubled. 

Q. Do you know who sought out that association as 
between Mr. Easterday and Mr. Duckworth? Do you have 
personal knowledge? A. Well, I am reasonably certain 
from conversation 

Mr. Thompson: I object to “‘reasonably certain.’? The 
question is, does he have personal knowledge. 

The Court: Yes. Do you have personal knowledge or 
do you not? 
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The Witness: I have had conversations, Your Honor, 
with Mr. Easterday, and it is my knowledge that from these 
conversations he sought out Duckworth. | 


By Mr. Hilland: 


Q. How long have you known Mr. Raymond F. 

222 Duckworth, the defendant? A. Well, I have known 
Mr. Duckworth, I believe, for 25 years. | 

Q. Where did you first meet him? A. I met him when 
he was associated with another roofing manufacturer, or 
roofing company. | 
Q. Do you know other people in the community who 
know Raymond F. Duckworth? <A. Oh, yes, sir. ! 
Q. Do you know his reputation among those people for 
honesty and fair dealing? A. Yes, sir, I do. | 
Q. What is his general reputation? <A. It is tops. It 
couldn’t be improved upon. | 
Mr. Hilland: Your witness. | 


Cross Examination 


By Mr. Thompson: 


Q. You also knew Mr. Easterday’s reputation before his 
death, did you not? A. Indeed I did, yes, sir. | 
Mr. Hilland: May it please the Court, I object to that. 
That is beyond the scope of the direct examination, but, 
moreover, Mr. Easterday’s reputation for honesty and 
fair dealing is not an issue in this case. Mr. Duckworth’s 
is. 
The Court: I will sustain your objection. 
223 By Mr. Thompson: 


Q. Mr. Stokes, did you actually know anything 
about the gross volume of business done by Mr. Easterday 
during the period of 1945, 1946 and 1947? A. If you mean 
did I have access to his books, no, sir. | 

Q. But you were under the impression that it was de- 
clining during that period? A. Well, I would have to say 
I was more than under the impression. I was of postive 
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knowledge to that effect, due to my own falling off in 
business with him. 

Q. But do you mean to imply that your line of material 
was the only material that Mr. Hasterday used in his work? 
A. Oh, no. Oh, no, sir, I certainly do not. 

Q. And could it not have been entirely possible that Mr. 
Kasterday increased his volume of other materials and yet 
decreased his volume of purchases from you during that 
period? A. I wouldn’t say that is impossible, but it is 
highly improbable. 

Q. Mr. Stokes, I am going to hand you what has been 
identified as an exhibit in this case and which purports to 
show the volume of business done by Mr. Easterday for 
every year from 1930 up through 1947, and would it sur- 

prise you to learn that in 1945, 1946 and 1947 Mr. 
224 LHasterday’s gross volume of business was larger 

than it has been any years before then? A. Yes, 
sir, it certainly would surprise me. 

Q. Did you know anything about the profit that Mr. 


Easterday made as the result of the gross business he 
had? A. No, I wouldn’t know that. 

Mr. Thompson: No further questions. 

Mr. Hilland: That is all. 

The Court: You may step down. 


(The witness left the stand.) 
Mr. Hilland: Call Mr. Armstrong. 


Thereupon 
James R. Armstrong 


called as a witness for and on behalf of the defendants, hav- 
ing been first duly sworn, was examined and testified as 
follows: 


Direct Examination 
By Mr. Hilland: 


Q. Would you please state your name and address? A. 
My name is James R. Armstrong. I live at 4845 Little 
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Falls Road, Arlington, Virginia,—moved there in Jul 
of this year. 
Q. Prior to that time you lived where? A. 4535 Hens 
son Street, Northwest. | 
Q. What is your age and occupation? A. Age 62; 
225 occupation, I am a manufacturer’s agent, Balline 
roofing equipment and accessories for the ee 
busines. 

Q. During his lifetime did you know Charles W. Easter 
day? A. Yes, sir. 

Q. When and where did you first meet him? A. I firat 
met him about 20 years ago when he was in business at 
twenty-two hundred and something 9th Street, Nexis 
Washington. 

Q. What name was he doing busines under at that time? 
A. Charles Easterday Roofing Company, I think it was. 

Q. Did you do any poet with him? A. I did, yes sir. 

Q. What? A. I sold him roofing kettles for the melting 
of asphalt and pitch for the application of new roofs, and 
repairs to old roofs. 

Q. Did you become acquainted with the nature and exthnt 
of his business operations? A. I certainly did. | 

Q. What were they? A. Well, the extent of his business 
operations were that he was trading as an individual, 
applying new and doing repairs to, building roofs, mainly 

apartment houses. 
226 Q. Do you know how many workmen he employed! ? 
A. The number I don’t know, but it was very few. 

Q. Do you know when he became associated with the 
defendant Raymond F. Duckworth? A. Yes, sir. 

Q. When? <A. About 1948. They entered into a partner- 
ship known as the Easterday-Duckworth Roofing Company, 
Ine. | 

Q. After they went into business together, did you con- 
tinue to do business with them? A. I certainly did. | 

Q. Did you become familiar with the nature and extent 
of the business they did? A. Oh, yes. Mr. Duckworth 
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brought an ever-increasing volume of business to the new 
corporation. 

Q. Do you remember a conversation with Mr. Easterday 
on a parking lot of Sears-Roebuck on Wisconsin Avenue? 
A. I certainly do. 

Q. Can you state when that was? A. Oh, that was about 
1951 or thereabouts. 

Q. Did you observe anything about him at that time? 
A. Yes, sir. I noticed that Charlie was very prosperous 
and very happy-looking—— 

Mr. Thompson: Now, I object to this characterization. 

I think he can ask him facts without drawing conclu- 
227 sions from the witness. 


By Mr. Hilland: 


Q. Did you notice any change in him from what his 
appearance and conduct had been on prior occasions you 
had seen him? <A. Yes, indeed. He was vastly improved 
in personal appearance, and quite relaxed. 

Q. What? A. And quite relaxed in his attitude. 

Q. Did you have a conversation withhim? A. Yes, I did. 

Q. What was it? A. I said to Charlie, I said, ‘‘ What 
have you done? Have you discovered a gold mine or an 
oil well?’’ And he said, ‘‘Neither.’? 

He said, ‘‘I was never happier than I am now, money- 
wise; that we are now doing a good volume of business.”’ 

Q. Did he say anything else? A. Oh, yes. He said that 
Raymond Duckworth was a real go-getter, so much so that 
they had to move from the 9th Street address to this 2253 
Sherman Avenue address. 

Q. Do you know Raymond F. Duckworth? <A. I certainly 
do, yes, sir. 

Q. How long have you known him? A. Over 25 

years. 
228 Q. When and where did you first meet him? <A. I 
met him in the office of Mr. Herman Miller, who was 
branch manager of Warren-Ehret Company here in Wash- 
ington. They are roofing contractors. 
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Q. Do you know other people in the community who know 
Raymond F. Duckworth? A. Well, I know people in Se 
supply business who know him, of course. 

Q. When you are speaking of ‘the supply business, do you 
mean the roofing supply business? <A. Yes, sir. | 

Q. Do you know his general reputation among those 
people for honesty and fair dealing? A. Absolutely honest 
and truthful, with a clear reat on of integrity in all Dae 
ness transactions. 

Mr. Hilland: Your witness. 

Mr. Thompson: No questions. 

The Court: You may step down. 

Do you want him excused? | 

Mr. Hilland: As far as I am concerned, he may be, You! 
Honor. | 

Mr. Thompson: He may. 

The Court: You may be excused. 


(The witness left the stand.) 
Thereupon 
229 Charles Preston 


called as a witness for and on behalf of the defendants, 
having been first duly sworn, was examined and testified as 
follows: | 


Direct Examination | 


By Mr. Hilland: | 


Q. Will you please state your name and address? A. 
Charles Preston, 2309 North Kenmore Street, Arlington 
Virginia. 

Q. What are your age and occupation? A. My age is 52. 
I am a roofing superintendent. 

Q. For wane A. Easterday-Duckworth Roofing Com. 
pany, Ine. | 

Q. For how long have you been so employed? A. Ap- 
proximately ten years. | 


? 
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Q. Do you remember when you went there, what month 
and year? A. It was in July of 1948. 

Q. At that time how large a crew of mechanics did the 
Kasterday-Duckworth Roofing Company have? A. Ap- 
proximately 10 or 12 men there at that time. 

Q. You were the superintendent of them? A. I went 
there as superintendent, but I worked on a few jobs for a 
short time. 

Q. Did any change in the number of men occur 
230 after you went there? A. Yes. We kept building 
up a crew of men from that time on until we built 

up a crew of men, it must have been close to sixty. 

Q. Did it ever run in excess of 60? A. Well, offhand I 
don’t know the exact figures, but it is somewhere around 
that point. 

Q. When you went there, what did the equipment consist 
of? A. Well, the equipment was in very bad condition. 

Q. What did it consist of? A. Well, we had a little old 
1931 Ford, I guess you would call it, maybe, a pick-up, a 
small-body truck, and we had—— 

Q. What year model was it? A. I think that was a 1931. 
That wouldn’t be a 31 either. I guess that was a ’29 Ford. 

Q. What other equipment? A. We had a ’31 Chevrolet 
coupe that the tinners used for getting around on jobs. And 
we had a ’32 stake-body truck. 

Q. What was the condition of those three vehicles? A. 
Well, they were in very bad condition. 

Q. What was the condition of the remaining equip- 
231 ment? A. All the equipment at that time was in 
very bad condition. 

Q. Was it necessary to replace any of it? A. Yes, we 
had to replace—as our work got larger and in more volume 
we had to get new equipment right along. 

Q. Where were the offices at that time? A. We was in 
an old building on 9th Street, an old house. 

Q. What was its condition? A. It was in very bad con- 
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dition. In fact, it was condemned later on. It was very 
bad. 

Q. Was it condemned while the company was still oceupy: 
ing it? A. Yes, sir. 

Q. What was the condition of the office inside? A. Well, 
it was in very bad condition. The floors was sagged and 
cracked all through the wall, which we would have to stuff 
up stuff to keep it warm. We had a couple old coal stoves 
in there in the wintertime and tried to heat it. | 

Q. Where was the metal shop? A. The metal shop was 
in two rooms underneath, with a partition torn out to make 
it into one larger room, and we had to prop the floors all 1 up 
in there to keep them from falling in. | 

Q. What was the condition of the equipment in the 

232 metal shop? A. The metal equipment was very old 
equipment. In fact, it is the oldest I have ever seen, 
especially the metal break. It was the only time I had ever 
seen that type. It even had some wooden parts for prea 
ing metal, which I had never seen that before. 

Q. What portion of the business of the company was 
handled by Mr. Hasterday? A. Mr. Easterday generally 
handled smal new jobs and mostly re-roofing jobs. | 

Q. And what was handled by Mr. Duckworth? A. Mr. 
Duckworth, he handled the big jobs we was doing. | 

Q. And was that new or old business? A. That was 
mostly the new business. And he sometimes helped with 
the re-roofing of the large old buildings too, the large ones 
we was doing. 

Q. Did your work bring you in contact with Mr. Haster- 
day? A. Yes, sir. He was one of the bosses and when 
we would go out to measure up this work we would bring 
the measurements and the condition of the roof in and sit 
with him to figure these prices up and give him the labor 
that we wanted to do the jobs. 

Q. Did you ever have an occasion to have any con- 
233 +versations with him about the business? A. Well, 
he often talked about the business. 
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Q. Did he say anything to you with respect to the business 
in the event anything happened to him? A. Well, yes, he 
mentioned that several times, that if anything should hap- 
pen to him or Mr. Duckworth, the business would continue 
on just as always, there would be no trouble whatsoever. 

Q. And did he explain how that would come about? <A. 
No, he never explained anything like that in details. 

Q. Well, did he say anything about it? A. Well, other 
than tell me that the business would continue on without 
any hitch of any kind—of course he didn’t go into any 
further details, beyond that. 

Q. Did he say to whom the business would belong? <A. 
He said the business would belong to Mr. Duckworth if 
anything should happen to him, and the other way around 
if anything happened to Mr. Duckworth. 

Q. Can you make any comparison of the nature and extent 
of the work done by Mr. Duckworth in the business with the 
nature and extent of the work done by Mr. Easterday dur- 
ing Mr. Easterday’s lifetime? A. You mean the amount 

of work that each one of them handled? 
234 Q. Yes. A. Well, all through the business I would 
say Mr. Duckworth was handling about 90 per cent 
of the work. 

Q. And what did Mr. Easterday do most of the time? 
A. Most of the time he would be around the office and the 
salesmen would come in, he would entertain them, more 
or less, talk to salesmen about buying materials, and tell 
jokes, and so forth. 

Q. Well, how much of his time did he spend in that way? 
A. Well, now, he didn’t go out too much. He would go out 
on some of the jobs with us where we wanted his experience 
on it, you know, in making up estimates. At times he would 
go out with us on that kind of work. 

Q. Did Mr. Easterday have anything to do with the big 
new jobs in the new business? A. Not very often he would 
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say anything about them. In fact, he didn’t seem very 
much interested in the big new jobs. 
Q. He what? A. He didn’t seem too much interested i in 
them big jobs. Many a time I would ask him questions on, 
you know, problems that would arise, but he would never 
give me no answer on it. | 
Q. How about the matter of replacing old equipment with 
new equipment? What was his attitude on that? 
935 A. His attitude on that, he never wanted to buy new 
equipment. Sometimes I would have a hard time 
getting new equipment when I was actually needing it. ! 
Q. How long have you known Raymond F. Duckworth? 
A. Well, I have known Mr. Duckworth, I would say, 2S. 
he was four or five years old. 
Q. And where did you first know him? A. We came 
from the same little town. We was almost neighbors. | 
Q. And before he was with Easterday-Duckworth Roofing 
Company, did you know him anywhere else? A. I worked 
with him at the Warren-Ehret Roofing Company. 





Q. Over what period of years? A. I worked Pees 
was manager the whole time but I was there at the com 
pany 17 years. 

Q. Do you know other people who know him? A. Yes, I 


guess Ido. Lots of people knows him. | 
Q. Do you know his general reputation in the community 
for honesty and fair dealing? A. It is good as far as I 
have ever known. | 
Mr. Hilland: Your witness. 


Cross Examination 
By Mr. Thompson: 


236 Q. What is your relation to Mr. Duckworth? A... 

married Mr. Duckworth’s sister. 

Mr. Thompson: No further questions. 
The Court: You may be excused. 


(The witness left the stand.) 
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Thereupon 
Nina Rosalie D'Amore 


called as a witness for and on behalf of the defendants, 
having been first sworn, was examined and testified as 
follows: 


Direct Examination 
By Mr. Hilland: 


Q. Will you please state your full name and address? 
A. Nina Rosalie D’Amore, 3330 Chauncey Place, Mount 
Rainier, Maryland. 

Q. Spell your last name, please. A. D apostrophe, capi- 
tal A-M-O-R-E (spelling). 

Q. And it is pronounced ‘‘D’Amore?”? A. D’Amore. 

The Court: What is your first name? 

The Witness: Nina. 


By Mr Hilland: 


Q. What are your age and occupation? A. Iam 27 years 

old and I am a secretary-bookkeeper for the Hasterday- 
Duckworth Roofing Company. 

237 Q. How long have you been so employed? A. I 
was first employed there in February of 1953, until 

July of 1955. I was re-employed in the same capacity in 

November of 1956. 

Q. And you have been continuously employed there since 
that time? A. That’s correct. 

Q. Now, during the period of your first employment, from 
February, 1953 to July, 1955, did you have a close asso- 
ciation with the late Charles W. Easterday? A. Yes, I did. 

Q. How frequently did you see him? A. Every day. 

Q. How many office employees were there at that time? 
A. Well, myself, mainly, and a later date we had a part- 
time helper. 

Q. Were you in a position to observe the nature and 
extent of the work done by Mr. Easterday and the nature 
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and extent of the work done by Mr. Duckworth? A. Yes, 
sir. 
Q. Will you state each? A. Well, Mr. Easterday mainly 
did estimating on re-roofing work after the roofing and 
sheet-metal superintendents surveyed the jobs, and he 
would work the small jobs up and dictate those to me, and 
that was about the majority of his work. | 
238 And Mr. Duckworth did most of the— | 
Mr. Thompson: Now, the question was as} to 
what Mr. Easterday did. 
Mr. Hilland: I asked about both. 
Mr. Thompson: Did you? I’m sorry. 
The Court: Speak a little louder, please. | 
The Witness: Mr. Duckworth did most of the estimat- 
ing, closing of contracts. He supervised my office work. 
He supervised the outside superintendents, and all the 
other necessary things that came up in the office. 


By Mr. Hilland: 


Q. About what percentage of the work was re-roofing 
work that was handled by Mr. Hasterday? A. I would 
say about 10 per cent of the work was re-roofing. | 

Q. And the work handled by Mr. Duckworth in new 
business and contracts amounted to what, or percentage in 
work? A. Well, I would say the remainder of the hundred. 

Q. What? A. I would say the remainder of the me 
per cent. 

Q. 90 per cent? <A. 90 per cent, yes, sir. | 

Q. Who was the general manager of the business? |A. 

Mr. Duckworth. | 
239 Q. And who supervised the office work? A. Mr. 
Duckworth. 

Q. Who had general supervision of the outside work! 
A. Mr. Duckworth. 

Q. Did you observe the number of hours Mr. Duckworth 
worked each day? A. Oh, yes. He came in in the mo 
ing and would work quite late in the evenings, and most 
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every weekend he took home plans, specifications to take 
up work, and came to the office every Saturday to do work 
at the office. 

Q. Now, did you observe how Mr. Easterday spent most 
of his time each day and where he spent it? A. Well, 
he either spent it downstairs talking to salesmen or the 
employees there in the office, myself and Mr. Preston, 
and sitting up in his office trying to do other little things. 
Sometimes it didn’t amount to too much. 

Q. Did he supervise any of the office work? A. He did 
not, no, sir. 

Q. Did he supervise any of the outside work? A. Very 
little. 

Q. Did you ever have any conversation with Mr. Easter- 
day about Mr. Duckworth? A. Well, not particularly 
about Mr. Duckworth himself. He talked about every- 
thing to me, his family, his business, and Mr. Duckworth’s 

association with him. 
240 Q. What, if anything, did he say to you about 
Mr. Duckworth? A. Well, he had very much re- 
spect for Mr. Duckworth and he thought very much of 
him, and he said he often wished that he could be his 
own son. 

Q. Did he state any reason to you why he wanted some- 
one to come in the business with him? A. Well, yes, 
he did, in various ways. The main reason he said is he 
was getting to the age where he could no longer retain 
a business of his own, and have a salary to keep up with 
the home, and that he needed—he was going bankrupt, 
or he felt he was nearing the stage where he could no 
longer continue to keep up his business, and he wanted 
to retain his name in a good company because he was 
very proud of it. 

Q. Did he give any other reasons? 

Did he say anything about Mr. Duckworth’s qualifica- 
tions— A. Well, yes, he did. The reason that he wanted 
to go in with Mr. Duckworth, he had discussed with 
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outsiders many times about people going in to work with 
him, and he said that everybody had a very high opinion 
of Mr. Duckworth, and that Mr. Duckworth was his chief 
competitor at the time and, if I may state, he said that 

he was whipping his pants off, and he was afraid 
241 of Mr. Duckworth because he couldn’t get any work 

out of Mr. Duckworth. And he also felt that he 
had a good education and could maintain a good business. 

Q. Can you think of anything else or remember any, 
thing else he said about Mr. Duckworth? 

Did he ever make any statement to you about the nature 
and extent of the work done by Mr. Duckworth? A. Ob, 
yes, he did, many a time. 

Q. What did he say? A. That was an every Friday 
occurrence, as a matter of fact, after the pay roll. He 
would make a remark that Mr. Duckworth was working 
too hard, but at some time it would be to his benefit, 
because the company eventually would be for his purpose. 

Mr. Thompson: I’m sorry, I didn’t hear the last of 
the answer. | 

The Witness: That the company would become Mr. 
Duckworth’s ! 

The Court: Read the answer. 





(Thereupon the last preceding answer was read by the 
reporter. ) | 


By Mr. Hilland: 


Q. Did he ever tell you what the arrangements were 
that existed between him and Mr. Duckworth in 
relation to the company? A. Yes, sir, he did. | 

Q. What did he tell you? A. Well, he told me— | 

Mr. Thompson: Now, let’s fix the date here before we 

get into this material. | 

The Court: All right, let’s fix a time. 
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By Mr. Hilland: 


Q. Can you fix the time, Miss D’Amore? A. I can’t 
state a particular day. I can say that he did many times 
tell me that. 

Q. During what period? A. During the period of my 
first employment, and, in fact, about a month after I was 
there he first told me about it. That is the first recollec- 
tion I can make. 

Q. Can you estimate the number of times he told you? 
A. Well, on an average of once a month Mr. Easterday 
became very talkative and would discuss the situation, 
yes. 

Q. What did he tell you were the arrangements, exist- 
ing between him and Mr. Duckworth, in relation to the 
Easterday-Duckworth Company? A. Well, he first told 
me how the stock was purchased and he said that if he 
should decease before Mr. Duckworth, Mr. Duckworth 
would buy his stock at the price which Mr. EKasterday 
paid for it, and if Mr. Duckworth was to die, that Mr. 

Easterday had very like consideration, that he could 
243 buy Mr. Duckworth’s stock at the price that Mr. 
Duckworth paid for it. 

Q. Did he tell you what the capitalization of the com- 
pany was? A. He said that it was $15,000.00. 

Q. Did he tell you how many shares there were? A. He 
did. He said there was 1,500. 

Q. Did he tell you how many had been issued? A. Yes, 
he told me that, and to whom. 

Q. And what did he tell you in that regard? <A. Well, 
he said that he had the majority, which was 760 shares, 
and he had paid $10,000.00 for it, and that his daughter, 
who is now Mrs. Ray Helms, held ten shares, and that 
$10.00 had been paid, and that Mrs. Raymond Duckworth 
had ten, and her $10.00 had been paid for each share, 
and Mr. Duckworth had the remainder. 

Q. Did he ever say anything about any reward he 
thought Mr. Duckworth was entitled to? A. Yes, he did. 





181 


Q. What did he say? A. He said that if anybody ever 
deserved it, it certainly was Mr. Duckworth; that he had 
worked hard enough to deserve everything that he had 
put into the company, and more. 

Q. How long have you known Mr. Duckworth? 
244 A. Since my employment in 1953. 
Q. Do you know other people in the dna’ 
who know him? A. Well, those that I work with, Mr. 
Preston and all the supervisors, and so forth, and his 
wife. 

Q. Do you know salesmen in the business? A. Yes, I 
have known Mr. Stokes, Mr. Dunn. 

Q. Do you know people with whom the company does 
business? A. Yes, I do. 

Q. Do you know his general reputation among all those 
people for honesty and fair dealing? <A. It is very high, 
sir. 

Mr. Hilland: Your witness. ! 


i 
| 
| 


Cross Examination | 
By Mr. Thompson: | 


Q. What were your hours of work, Miss D’Amore? A. 
Well, I generally started at nine; I was to start at ae 
Quite often I was there at 9:30. I worked to either five 
or a quarter of five, whichever was most convenient for 
me to leave. 
Q. How many days a week? A. Generally I worked 
five. Quite often on Saturday to help Mr. Duckworth, 
I would have to work on Saturday, to help catch 

245 up on the backlog that was building up because he 
had too much to do. | 

Q. Would your payroll records show any overtime? A. 
Yes, I believe that my payroll record shows overtime. 
Q. The books of the company that are in the court- 
room would show the days that you worked late in the 
evening and on Saturdays? A. Well, on the Saturday 
employment, yes. | 
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Q. And in what register would that be? A. Pardon me? 

Q. In what one of the books would that be registered? 
A. Well, I would say that it would be under ‘<Salaries,’’ 
under the cash disbursements book. 

Q. There would be an individual item in there that would 
identify you as overtime? A. Well, I am afraid you 
need the earnings record book for that, because I believe 
the salary, as I recall, at that time, was combined as an 
office salary. 

Q. You helped get these books up, didn’t you, to come 
down here to the court? A. Yes, sir, I did. 

Q. Are both of those books in the courtroom? A. I 
don’t believe the earnings record book is there. We would 
have to obtain that, sir. 

Q. So at the present time there are not books 
246 in court which would show your Saturday overtime? 
A. Apparently not, no, sir. 

Q. How about your overtime after your quitting time 
in the evening? A. I did that on my own, sir. 

Q. Did you work every evening? A. No, I did not. 

Q. I think— A. Generally, I didn’t work any evenings. 

Q. I think you said, and correct me if I am wrong, 
that Mr. Duckworth worked every evening? A. Mr. Duck- 
worth did, yes, but— 

Q. Every evening? A. No. I don’t know. 

Q. I see, A. But I know that quite often he stayed 
there after work. 

Q. Now, you said—and correct me if I am wrong— 
that Mr. Duckworth worked every Saturday. Is that cor- 
rect? A. If he didn’t, it was very few he skipped. 

Q. But it is your testimony that he worked every 
Saturday? A. Yes, I said that. 

Q. Now, you testified that Mr. Easterday told you that 

prior to his association with Mr. Duckworth that 
247 he was going—TI think you used the word “bank- 
rupt.’’ 

Now, really, did Mr. Easterday use that word? A. He 
used that word, yes, he did. 
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Q. And did he tell you what the state of his business 
was prior to association with Mr. Duckworth? <A. Well, 
he told me that he had good streaks, he also told me he 
had one every bad, that he had completely gone out and 
had to start over, and he told me at that time that he 
was declining to the point that he had a realization that 
he was nearing the point that he could no longer carry 
on, and would be bankrupt. 
Q. Now, did you help make the computation of the 
busines that Mr. Easterday did before he went with Mr. 
Duckworth, that is set out on Defendant’s Exhibit 3? A. 
No, sir, I didn’t help make that. | 

Q. Have you ever seen this Defendant’s Exhibit No. 3 
before? A. I have never seen that, no, sir. 

Q. Would it surprise you to know that Defendant’s Bie 
hibit 3 reflects that Mr. Easterday’s business in 1945, 1946, 
and 1947, prior to association with Mr, Duckworth, was 
the three largest years that he had ever had? A. I is 
that there, yes. 

Q. Does that surprise you? A. Well, I don’t know any- 

thing about his prior business. 
248 Q. Isee. All right. A. Except what he told me. 
Q. Now, you have testified, Miss D’Amore, with 
reference to the conversation you had with Mr. Kasterday 
about what would happen in the event of the death of 
either one of them: 

How many conversations of that type did you have with 
Mr. Easterday? <A. Well, that is a little hard to say in 
exact number but I would say that Mr. Easterday brought 
that subject up about 20 or 30 times, to that exact question. 

Q. Over the entire period of your association with the 
business? A. In my first term of employment, when Mr. 
Easterday was living. 

Q. With whom have you previously discussed this oo 
versation that you had with Mr. Easterday? A. I’m sone 
sir, I don’t quite understand the question. 

Q. You have told us that you talked with Mr. Easterday 
20 or 30 times about what would happen with this business 
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in the event of the death of either party. A. That’s cor- 
rect. 
Q. Now, with whom else have you discussed those 
249 conversations you had with Mr. Hasterday? A. 
Well, I don’t believe I revealed it to anybody. 

Q. I see. You have never even discussed it with Mr. 
Hilland? A. Well, naturally, when I talked to him down 
there. 

Q. Yes; and you discussed it with Mr. Duckworth? A. 
A little, yes. 

Q. Yes; and when did you discuss it with Mr. Duck- 
worth? A. After this thing came up and he was asking 
me if I had anything at all that I could say. 

Q. You say ‘‘after this thing came up.’? After what 
thing came up? A. Well, the unfortunate confusion, I 
would call it. 

Q. Well, you will have to say a little more, because I 
don’t know what you mean. A. Well, I mean the fact 
that they—Mr. Duckworth went down to buy the stock 
that was in trust, and the court proceedings began. 

Q. Then you discussed it with Mr. Duckworth? A. 
That’s right, sir. 

Q. What did you tell Mr. Duckworth at that time the 
conversation was? A. Well, I told him exactly what I have 

on that paper, exactly what Mr.— 
250 Q. On what paper? A. On the affidavit, sir, and 
what I just told you. 

Q. You have an affidavit— 

Mr. Hilland: It is on file. 


By Mr. Thompson: 


Q. Do you recall whether you told this to Mr. Duck- 
worth before he—strike that. 

You recall when Mr. Duckworth tendered the $10.00 a 
share for the stock, do you not? A. Do you mean, do I 
know when he took money down there? 
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Q. No, do you recall that that was done? A. No. I 
wasn’t in the employ at the time. I don’t know when he 
took the money down. 

Q. Now, you came back in November, 1956? A. That $ 
correct. 

Q. And when you came back in the employ you leamed 
that there was this controversy, did you not? A. ae 
right, sir. 

Q. And when you came back, then you told Mr. Duek- 
worth about your conversation with Mr. Easterday? A. 
That’s correct, sir. 

Q. How many times did you tell Mr. Duckworth abput 
this conversation? A. Oh, we discussed it a couple | of 

times. | 
251 Q. As a mater of fact, didn’t you tell Mr. Duck- 

worth about this conversation before you came back 
in November, 1956? A. When he called me to ask me’ to 
come back, yes, I did. | 

Q. And that was— A. That was the first conversation. 

Q. What date in November did you start to work? A. 
I think it was the 12th. I am not positive about that. | 

Q. Now, what did Mr. Duckworth say to you when you 
told him prior to November 12th, 1956, that Mr. Easterday 
had told you that either party dying was to sell his stock 
to the other at the price paid for it? A. Well, I don’t re- 
member the exact words, but the principal thing SOL believe 
he was a little relieved to feel that Mr. Wasterday felt that 
way. | 

Q. How did he express this belief? A. As I say, sr, 
I don’t quite remember his exact words. 

Q. Well, you formed an opinion that he was relieved! 
There must have been something to cause you to form 
that— <A. Well, he said— 

Q. Let me finish the question, please? <A. All right, 

sir. 
251-A Q. There must have been something that cansed 
you to form the opinion that Mr. Duckworth was re- 
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lieved: Now, what was that? A. Well, I think that due to 
the fact that the arrangement or agreement was being ob- 
jected to, the remark, as I recall it, was he felt all along 
that Mr. Easterday had that opinion. 

Q. Did Mr. Duckworth tell you that he had discussed this 
matter with Mr. Easterday at any time? A. No, he did 
not. 

Q. Now, when Mr. Easterday discussed this with you, 
this 20 or 30 times, did he at any time state to you the 
price at which the stock was paid for? A. What was paid 
for the stock? Yes, he did. 

Q. And did he tell you that that price was never to be 
changed? A. He did, sir. 

Q. How many times did he tell you that? A. I would 
say every one of the 20 or 30 times that we discussed the 
matter. 

Q. And each one of the 20 or 30 times was on one of 
these Friday nights? A. What Friday nights? 

Q. You mentioned a moment ago that Friday nights 

was sort of the time you talked— A. Friday after- 
252 noon. 
Q. Yes. A. After the payroll was done, Mr.— 

Q. Was that the 20 or 30 times, all of them on Fridays? 
A. No, I can’t say that, sir. 

Q. Did you know that there was an agreement with the 
bank in this case? A. Mr. Kasterday stated that, yes, 
that it was in a trust down in the Hamilton National Bank, 
Mr. Richmond at Hamilton, and in a safety deposit box. 

Q. Did Mr. Easterday tell you anything about the terms 
of that agreement? A. Well, he told me that each share 
of it, and what would happen upon the decease, or the death, 
of either. 

Q. And did he tell you that that agreement had a pro- 
vision in it whereby the stock value could be changed by 
the parties? A. Yes, he told me that, but he said he had 
no desire to change it. 
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Q. Did he tell you that each time he talked to you about 
it? A. No, he did not. 
Q. When was that conversation? A. I believe it was the 
day I left the employment, in July of 1955. | 
253 Q. Did he tell you that he had an arrangement and 
an agreement with Mr. Duckworth whereby he had 
agreed that he would never change it? A. No, I don’t 
belive so. | 


* * sl * * * * * * . 





The Court: Is Mr. Dooley a member of the bar?| 
Mr. Hilland: Yes, Your Honor. October 24, 1934. 
Mr. Thompson: I so stipulate and the record shows. | 


* * * * * * * * | 


Mr. Hilland: The defendant rests, Your Honor. 
Mr. Thompson: I hadn’t finished my cross exam- 
ination of Mr. Duckworth. 
There were some tax returns to be produced. 
I think I also would ask at this time, before I put Mr. 
Duckworth back on the stand—I overlooked introducing the 
exhibit that I had Mr. Creyke read, and it won’t be neces- 
sary to put him back on the stand if Mr. Creyke will give 
me the page of notes from which he read on the argument 
of December 20, 1956. | 
Mr. Hilland: If Your Honor please, there was no 
reservation of anything of that sort with respect to Mr. 
Creyke. 
He has ealled him back once. I didn’t think there was 
a reservation now, and now in effect he wants to recall him 
again. 
Mr. Thompson: If it is necessary, I would ask to recall 
him for the purpose of this one exhibit which was read, 
but which should be marked and introduced. | 
The Court: All right. | 
Now let me ask you this. In connection with these in- 
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come taxes, what do you want to do, introduce them in 
evidence? 
261 Mr. Thompson: I don’t know. I haven’t seen 
them yet. 
May I look at them? 


(Documents were handed to Mr. Thompson.) 


The Court: Incidentally, you have asked for all of them. 

The Federal income tax would cover everything, would 
it not? The various State income taxes would only cover 
a portion, and I don’t believe it would be any use littering 
up the record with those. 

Mr. Thompson: I think I can cover the whole thing with 
one question on the tax returns, Your Honor. 

The Court: All right. 

Is that the yellow sheet that Mr. Duckworth prepared 
and on which the letter written to the bank was based? 

Mr. Thompson: No, it is not, Your Honor. This is the 
sheet that contains the note which Mr. Creyke read— 

The Court: At the argument before Judge Morris? 

Mr. Thompson: Yes, and it was only the portion of it 
which was read into the record that I desire to have 
admitted into evidence, and I request that it be made 
Plaintiff’s Exhibit No. 7. 

Mr. Hilland: I notice that, counsel, a note Mr. Creyke 
made for his own purpose during the course of Mr. Collins’ 

argument. 
262 The Court: It has already been read into the 
record, and it seems to me it isn’t important whether 

it is admitted or whether it isn’t. 

Mr. Thompson: May it be marked as Plaintiff’s No. 8 
and received? 

The Court: All right, it will be received. 

Mr. Hilland: May I object to it, Your Honor? 


(Yellow sheet, notes of argument before J udge Morris, 
was marked Plaintiff’s Exhibit No. 8 for identification and 
received in evidence.) 
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The Court: Now you want to ask Mr. Duckworth 
question? | 
Mr. Thompson: Yes, one question. 


Thereupon 
Raymond F. Duckworth 


a defendant, was recalled as a witness, and having be 
previously sworn, was further examined and testified ‘as 
follows: 





Cross Examination (Resumed) 


By Mr. Thompson: 


Q. Mr. Duckworth, you have produced pursuant to my 
request the corporation tax returns for Easterday- 
Duckworth Roofing Company from 1948 through 1937. 
Is that correct? A. I think that is correct. They were 

taken out of the file by my secretary, and I told her 


263 to bring all along that she had in the file. | 
Q. Now, using the 1948 return, the Federal return, 
I ask you whether there is not a provision on that retutn 
under Schedule F for compensation of officers, where the 
percentage of time devoted to business is required to be 
set out? A. That’s right. | 
Q. And in that return what is the percentage of time? 
A. 100 per cent. | 
Q. For what officers? A. For Mr. Charles W. Easter- 
day and for myself, R. F. Duckworth. 
Q. That is the same percentage that is in every one of 
the returns for every one of the years; is that right? <A. 
For every one of the years, that’s correct. | 
The Court: Did you say that is a ’57 return? 
Mr. Thompson: No, 48, Your Honor. 
The Court: All right. 
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By Mr. Thompson: 


Q. These are the returns which I believe you testified 
that you physically prepared and Mr. Hasterday signed 
along with you? <A. That’s right. 

Q. I show you the minute books of the Easterday- 

Duckworth Roofing Co., Inc., which you have pro- 
264 duced pursuant to call, and ask you whether it con- 

tains the certificate of incorporation, or the charter? 
A. Yes, it does. 

Mr. Thompson: I would like to introduce that in evidence 
at this time, and I have a copy of it which I will show to 
Mr. Hilland. 

Mr. Hilland: May it please the Court, I submit they are 
not entitled to produce all this evidence and introduce it 
in our case. 

The Court: Well, Mr. Hilland, I would let them reopen 
their case to introduce the charter if they wished to do 
it, so I don’t think we gain anything by that. 

Do you have any objection that that is a copy of the 
charter? 

Mr. Hilland: I assume it is, Your Honor. I don’t know. 
I haven’t seen it. 

Mr. Thompson: It ean be admitted subject to checking. 

The Court: Well, subject to checking, yes, it will be 
admitted subject to checking. 

Mr. Hilland: I would have to ask the witness that, Your 
Honor, to know whether or not it is. I have never seen 
it before. 

The Court: Well, during the lunch period let’s check 
it. If it isn’t the charter, it will be stricken. 


265 (Thereupon charter of Easterday - Duckworth 
Roofing Co., Inc., was marked Plaintiff’s Exhibit 
No. 9 for identification and received in evidence.) 





By Mr. Thompson: 


Q. Mr. Duckworth, you have heard reference to a letter 
dated September 27, 1956, addressed to Mr. John) E. 
Larson, Esq. I ask you whether or not you? | 

Mr. Hilland: If Your Honor please, he was not recalled 
for purposes of this. He said he reserved the right in 
connection with these income tax returns, and now he is 
asking him something clearly beyond the scope of 'the 
direct examination. This was never gone into on direct 
examination or cross examination when he was here before. 

The Court: Haven’t you adequately covered that, Mr. 
Thompson? | 

Mr. Thompson: There seemed to be a question as to 
whether or not the letter was sent. I want to ask ithe 
witness whether the letter was sent. | 

The Court: All right, ask him if it was sent. 


By Mr. Thompson: 


Q. Was that letter sent to Mr. Larson? A. It was sent. 
Q. And signed by you? A. And signed by me. 
Mr. Thompson: That is all. 
266 The Court: Do you have anything further? 
Mr. Hilland: No, Your Honor. 

The Court: Well, while Mr. Peyser is trying to pve 
Mr. Dooley and come down here, I would like to see counsel 
in chambers. We don’t necessarily have to have Mr. 
Peyser—well, here comes Mr. Peyser now, so he can come 
in. 

Is Mr. Dooley here? 

Mr. Peyser: No, Your Honor. 

The Court: Where is Mr. Dooley? 

Mr. Peyser: He is still confined home in bed. I don’t 
know if Your Honor can dispense with his testimony. | 

The Court: I ean dispense with it. I don’t know if) 
plaintiff or defendant can. ! 


* * * * * 
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267 Thereupon 
John E. LaMotte 


called as a witness in rebuttal on behalf of the Plaintiff, 
having been first duly Sworn, was examined and testified 
as follows: 


Direct Examination 
By Mr. Thompson: 


Q. Mr. LaMotte, will you give us your full name and 
address? A. John E. LaMotte, 3700 Sylvan Drive, Balti- 
more 7. 

Q. How old are you, Mr. LaMotte? <A. Seventy-five this 

coming April. 
268 Q. Were you acquainted with the late Charles W. 
Hasterday? A. I was. 

Q. When did you first become acquainted with him? <A. 
1909. 

Q. And what were the circumstances? How did you 
become acquainted with him? A. Well, I was a salesman- 
estimator in Warren-Bhret’s office in Baltimore, and Mr. 
Easterday had charge of the Washington office, and he 
would come to the Baltimore office and from there go to 
Camden Station and commute over to Washington. 

Q. During your acquaintance with Mr. Easterday did 
it become more than a business acquaintance? <A. Yes, sir. 

Q. Describe, if you would, in a general way what your 
relations were with Mr. Kasterday? A. Well, I would 
Say we were more like two brothers. We used to fish 
together and do lots of things together, and visit each other. 
His family knew my family. 

Q. Did you ever spend the night at Mr. Easterday’s 
house in Washington? A. Quite often, yes, sir. 

Q. Did you know Mr. Easterday’s wife? A. I knew her, 

yes, before she died, and she and Mrs. LaMotte were 
269 —_-very good friends. 
Q. Were you acquainted with the daughters of 
Mrs. Hasterday? A. Yes, sir. 
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Q. Now, did there come a time, Mr. LaMotte, when you 
had a knowledge of Mr. Hasterday attempting to go in 
business with someone else? A. Yes. I knew of it after 
it had happened. | 

Q. Did there ever come a time when you were requested 
to go in business with Mr. Kasterday? A. Oh, well, that 
was years before that, when I was in charge of the Was - 
ington office. 

Q. Did you ever have a conversation, or more than 
one conversation, with Mr. Hasterday, with reference to 
the formation of a corporation for engaging in business 
with Mr. Duckworth? A. Well, I had a conversation with 
him some time during the year after it had been formed. 
I was over visiting Mr. Hasterday. | 

Q. The record in this case, Mr. LaMotte, shows that the 
corporation was formed in 1948. 

Could you fix, with any degree of accuracy, the time of 
this conversation? A. Well, what time, in 1946? ! 

Q. It was in April, 1948. A. Well, that could have 
270 been either that year or the first part of the next 
year. 

Q. What were the circumstances under which you visited 
with Mr. Easterday at this time? A. What was the os 
cumstances what? 

Q. Why were you in Washington? A. Oh, I don’t ndw. 
I used to come to Washington for lots of reasons. I was 
as his house probably on a visit, or I used to stop in there 
Sundays coming up from Fort Belvoir, and I used to come 
over sometimes during the weekend. 

Q. Was this conversation at Mr. Hasterday’s houses 
A. Yes. 

Q. Now, tell us as near as you can what the conversation 
consisted of? | 

Mr. Hilland: Object, if Your Honor please. Conversa- 
tions between this witness and Mr. Hasterday are in an 
entirely different category than conversations between the 
witnesses for the defendant, and Mr. Easterday. In the 
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case of the witnesses offered by the defendant, those con- 
versations were admissible as admissions against interest. 
Here, conversations between this witness and Mr. Easter- 
day, out of the presence of the defendant, are hearsay or 
something in the nature of self-serving declarations. 

Now, I have given Your Honor a memorandum of nine 

cases from the District of Columbia, and I can cite 
271 more if it is necessary. 

The Court: Can you cite any cases after the new 
statute, Survivors’ Testimony statute? All of these are 
before. 

Mr. Hilland: Well, if Your Honor please, that new stat- 
ute that you are referring to does not relate to a witness 
in the category of this one. That statute is applicable only 
as to a party to the transaction, and he is now a competent 
witness, and the limitation it puts on it, only—the evidence 
is clearly admissible and competent, but it has to be cor- 
roborated in order to be effectual. 

That statute doesn’t even apply to this witness. 

The old statute, as Your Honor observed yesterday, 
sealed the lips of the surviving party to the transaction 
because death had sealed the lips of one of the parties. 

The statute no longer seals the lips of the surviving 
party but does add the requirement of corroboration in 
order for the case—or any judgment to turn upon that 
testimony; it has to be corroborated. 

This testimony is clearly in the category of pure hear- 
Say, and a reading of any one of those decisions would 
establish it. 

For example, I think it is in the second ease I have 
cited, DiMone versus Mitchell—I am not sure it is that one, 

but I think it is that one—counsel in those old cases, 
272 portions of the brief are reported in the reports 
of the case, and counsel made this comparison: 

If, as in this case, Mr. Easterday were living, this wit- 
ness could not testify to a conversation he had had at 
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that time and place with Mr. Easterday, and the fact that 
Mr. Easterday has died does not change the situation. 
And that is what the Court of Appeals ruled in all 
of these cases. 
The point is, Your Honor, their statements made out of 
the presence of the defendant cannot in any manner be 
binding upon them. They are not competent and not 
admissible. | 
The Court: What do you have to say, Mr. Thompson? 
Mr. Thompson: Well, Your Honor, of course the short 
and simple answer to this thing is that the question of 
intention in this case has been opened and has been vital. 
The question of the intention of Mr. Easterday has 
been testified to, although Mr. Easterday is not here, by 
third parties, and the rule should be reciprocal. What 
is sauce for the goose is sauce for the gander. And it 
obviously would be improper to admit Mr. Hilland’s wit- 
nesses with respect to what Mr. Hasterday told them and 
to refuse to hear evidence as to what Mr. Hasterday told 
other individuals, in order to test the accuracy of the wit- 
nesses for the defendant. | 
Now, in addition to that, I may state that we must 
273 keep in mind that this is a trial before a Court, not 
before a jury. Rules of evidence basically are to 
prevent matters from going to a jury which the jury. 
because of their untrained mind, is not able to sift. | 
So that the rule is familiar that the rules of evidence 
are relaxed in a trial before the Court, and I rather 
assumed the Court had that in mind in ruling on some 
of the objections that I made during the course of this trial. 
I would recite, and cite to Your Honor, McCormack on 
Evidence, Section 301, page 627, Section 60, at page 137. 
The Court: Which say what? | 
Mr. Thompson: All right. 
Your Honor, Section 301, page 627, states: 











**It seems that the hearsay rule could well be discarded 
altogether in trial to a judge. Its general power to ex- 
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clude cumulative evidence or evidence of so little value as 
not to be worth consuming the time of the Court, and his 
duty to rest his findings only on substantial evidence, would 
prevent abuses.’’ 


Section 60, page 137, McCormack again states: 


“‘Nevertheless, the feeling of the inexpediency of these 
restrictions as applied to the hearing, has caused courts 
to say that the same strictness will not be observed in 

applying the rules of evidence in judge trials as in 
274 trials before a jury.”’ 


Now, in addition to the basic consideration which iF 
have cited, there are other rules which apply to declarations 
of decedents. 

There is a familiar rule pertaining to declarations 
which will show the state of mind in order to show pre- 
vious conduct, and in that respect I would indicate to Your 
Honor McCormack, paragraph 271, page 576, which says: 


“‘The stream of decisions reveals the urge to admit 
declarations of persons deceased about previous happen- 
ings where the needs of justice seems to require it.’? 


In our own Court of Appeals, in the case of Lee versus 
Mitchels, 69 Appeals D. C., 1798 Federal 2d, 298, and also 
eited in 117 A. L. R., page 1427, which case I see is not 
cited by Mr. Hilland, we had a very similar situation 
where we had a question in that case as to notations made 
by decedent on the back of a note which he had picked up 
from the bank. 

The question in that case revolved around whether the 
declarations in the handwriting on the back of the note 
should be admitted after the death of the person who made 
them, to determine whether or not that note had been paid 
or whether it had merely been purchased by the individual 
who went to the bank. And in that case we have the 
precise issue here. 
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275 ° Our Court of Appeals said: 


‘Appellees say the notations made by Edmonston are 
inadmissible because they are self-serving in character, 
are nothing more than written hearsay, and were not 
made as a part of the res gestae. There is no substance 
to these contentions. We think that there is no require- 
ment that the notations should have been made as part of 
the res gestae, in the sense in which appellants used the 
term. 

Evidence of Edmonston’s intentions was pertinent to 
the issue; indeed it was the issue; and the Court was com- 
pelled ye receive any competent evidence which would 
prove what that intention was. If Edmonston, who died 
two years after the transaction, had been alive at the trial, 
it could not be questioned that he could then have testified 
as to his intention. His written declaration of intention 
is no less admissible than his oral declaration. The ques- 
tion is rather one of weight than of competence. We think 
the settled rule which is applicable generally is that when- 
ever intention is of itself a distinct and material fact in 
a chain of circumstances, it may be proved by contempo- 
raneous oral, or written declaration of the party.”’ 

Now, McCormack again on the same subject of declara- 

tions of decedents to show intention, Section 271, 
276 page 578, states: 





‘‘The declarations of a person now unavailable as a wit 
ness, from death or other cause, as to facts within his 
knowledge, made under circumstances of apparent sincerity, 
will be received to evidence those facts.’ 


The Court: Let me ask you this, Mr. Thompson: | 
Do you conceive that there is a difference in the consider- 
ation of this question if you had offered this testimony in 
your case in chief rather than in rebuttal? 
Mr. Thompson: I don’t think there would be, Your 
Honor, but fortunately I don’t have to state precisely be- 
cause this is in rebuttal, and it is in rebuttal to the same 
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type of evidence which has been introduced in the case in 
chief of the defendant. 

Now, our Survival statute, as I read it, indicates that 
where you have a deceased party and the question of the 
actions of the deceased party, whether it be written, oral, 
or any other action, come into question and are admitted 
into evidence, the question is open and the Court is not 
bound by any rule of hearsay and may hear that evidence. 

We submit that in this case is would be highly improper 
to receive in evidence the defendant’s statements of what 
Mr. Hasterday said without at the same time receiving 

in evidence the plaintiff’s evidence as to what Mr. 
277 + asterday said and wrote during his lifetime. 

Mr. Hilland: If Your Honor please, this testi- 
mony is not in rebuttal to anything that has been offered 
by the defendant in this case. There is no suggestion by 
the testimony of any witness for the defendant that this 
witness was present at the time anything they testified to 
transpired. This witness has not said that any of our wit- 
nesses or the defendant was present. He isn’t rebutting 
anything that happened. What he is doing now, or trying 
to do now, is to put in evidence something that if it were 
competent and admissible should have been in his ease in 
chief. That is an additional ground that Your Honor 
raised. 

It certainly is a strange argument to state what is 
sauce for the goose is sauce for the gander. I don’t 
know of any rule of evidence that is predicated on such 
thing or such an argument as that. 

The Court: Equity is frequently based on that. 

Mr. Hilland: Not as far as the rules of evidence are 
concerned. 

Another thing, he said in the absence of the jury in 
effect, he said, we should not have any rules of evidence. 

Our courts, none of them, have ever declared that that 
is the rule in a non-jury case, that all the rules of evidence 
go out the window. That is not true at all. 
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Now, the simple fact of the matter is that what 
278 this witness is about to testify to, if permitted, is 
pure hearsay. If Mr. Kasterday were living it 
would not be admissible in evidence. It is clear hearsay, 
and the fact that he is dead doesn’t change the rule at all. 
The Court: Well, of course, your testimony was pi 
hearsay too, but you say it was admissible under) 
exception to the rule involving an admission against'i 
terest. 
Mr. Hilland: That’s right. 
The Court: Certainly I don’t agree with you that this 
is not rebuttal. You were attempting, or your evidence 
was put on to try to show that Mr. Easterday never ever 
expected to get more than $10.00 a share for his interest 
in the company, come what may. | 
Now, that is what you offered testimony on, or tried 
to prove, wasn’t it? 
Mr. Hilland: Yes, but this doesn’t tend to rebut that, 
Your Honor. 
The Court: Well, I think that is what he is trying to 
rebut. If he isn’t, I don’t know what he is doing. 
Mr. Hilland: This witness could testify from now until 
the cows come home about a conversation he had out of 
the presence of the defendant, and the other defendant 
witnesses, and it would never be in rebuttal to anything 
anybody has testified to. That is what rebuttal evi- 
dence is. | 
279 The Court: No, I think rebuttal goes much far- 
ther than that, Mr. Hilland: | 
Let me see this statute again. I am reading 14-302. | 


(Brief pause.) 


Mr. Hilland, I would interpret the general purpose) of 
14-302, District Code of 1951, as being inconsistent with 
excluding this testimony. | 

You may have your exception, and I will overrule’ it, 
and permit the questioning. 
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Mr. Hilland: May I see that section, Your Honor? 

The Court: Yes. 

Mr. Hilland: If I may call this to Your Honor’s atten- 
tion, this last part that Your Honor says is consistent with 
it, it provides that if the plaintiff or any agent, servant 
or employee of the plaintiff testifies as to any transaction 
with or action, declaration or admission of the deceased 
or incapable person, no entry, memorandum, or declara- 
tion, oral or written, by the deceased made while he was 
capable, and upon his personal knowledge, shall be in- 
cluded as hearsay. 

In other words, if this subject had been opened up by 
the plaintiff instead of by the defendant, then Your Honor’s 
ruling would be correct, but in view of the fact that it is 

opened by the defendant that statute has no appli- 
280 cation. 
The Court: Well, the specific wording of the 
statute does not cover this situation. 


But the general purport and intent expressed by the 
statute in my opinion does. So you may have your ex- 
ception. 

You may continue your questioning. 


By Mr. Thompson: 


Q. Mr. LaMotte, do you remember the question. 

The Court: Have the reporter read the question. 

Mr. Thompson: Let me repeat the question. 

The Court: All right, if you have it, you can repeat it. 


By Mr. Thompson: 


Q. Mr. LaMotte, will you tell us the substance of your 
conversation with Mr. Easterday in his house after the 
formation of the Easterday-Duckworth Roofing Company 
with respect to Mr. Kasterday’s participation in it with 
Mr. Duckworth? 

Mr. Hilland: If Your Honor please, I object to that 
question on each and all of the same grounds that I objected 
to the prior question. 
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The Court: All right. I overrule your objection. 
Mr. Thompson: You may answer it. 
The Witness: When I went over to visit him after 
281 they were in business, I told Mr. Easterday I thought 
it was a good thing to get a young man in there and 
especially because it was a man who was familiar with 
handling big work and large contracts, and I asked him 
what the stock was worth. He told me $10.00 a share. 
I said—I can’t speak the exact words because I don’t 
suppose I am able to use it in court, but anyhow I asked 
him why in the—he had left the price of the stock so low. 
He said that was Raymond’s idea. | 


By Mr. Thompson: 


Q. Raymond who? A. Raymond Duckworth. | 
Q. All right. A. That was his idea ‘‘because you know 
Raymond is a lawyer and he is drawing up the affairs 
and I have confidence in him.’’ 
Q. Was there any discussion between you and Mr. Haster- 
day on this occasion with respect to what would happen 
in the event— 
Mr. Hilland: I object to this lawyer leading the witness, 
Your Honor. 
Mr. Thompson: Let me finish. 
Mr. Hilland: I am entitled to object before he EEA 
leading him. I do object on that ground. 
282 The Court: Objection overruled. ! 


By Mr. Thompson: 





Q. Was there any conversation between you and Mr. 
Easterday with respect to what would happen in the event 
of the death of either Mr. EHasterday or Mr. Duckworth? 
A. Yes. | 

Q. Tell us what that was. A. I had a rather unfavor- 
able experience with a company that I formed two years 
ago, so I said to him, ‘‘Charlie’’— 

The Court: Mr. LaMotte, just answer the question. 
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The Witness: Excuse me. I’m sorry. 

The Court: The question is, did you have a conversar 
tion, and what was it. 

The Witness: I said, ‘“‘Charlie, I can’t see anything 
but success for this company, why did you make the stock 
so low?’’ I said, ‘‘It’s bound to go up, it’s bound to be 
worth more money, as I see it from the experience of my 
being in the business all these years.”’ 

And he said, ‘‘Provisions have been made for that. 
Either one of us can request the revaluation of the stock 
if our business succeeds,’’ or words to that effect. 


By Mr. Thompson: 


Q. Was there any conversation between the two of you 

with respect to what would happen in the event of 

283 the death of either party? A. Why, he told me 

that his partner would have the option to purchase 

this stock and that he would then have to pay the book 

value because he wanted to establish—I can’t think of 

the name—but anyhow it is an account for his daughter 
in ease of his death. 

Q. You mentioned his partner. Who did you understand 
him to mean by ‘‘his partner?’’? A. Well, there was only 
one partner that I knew of and that was Mr. Duckworth. 

Mr. Hilland: If Your Honor please, I move to strike 
out all this testimony on the grounds that I objected to 
Your Honor. 

The Court: Objection overruled. 


By Mr. Thompson: 


Q. Did you have any other time a conversation with Mr. 
EKasterday respecting his relations with Mr. Duckworth? 
A. Well, we discussed every time we met, we discussed 
about the business, and he said the business was doing 
fine and he was very much pleased with the way everything 
was going, and then years afterwards—I don’t know how 
many it was— 
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Mr. Hilland: I object on the ground that this is not 
responsive to the pending question. ! 
The Court: I will overrule the objection. (Go 

284 ahead. | 


By Mr. Thompson: 





Q. Go ahead. A. I was coming over to attend a meeting 
at the hotel, the bankers’ convention. A friend of mine in 
Boston asked me to come over, and I didn’t think I could 
get away from the hotel very early so I stopped around to 
see Hasterday, to ask if I could stay all night. Charlie 
was dressing. 

Q. When was this? Can you fix the date of this meeting? 
A. Well, I know when it was but I can’t fix the date. | 

Q. Not exactly, but do you know what year it was me 
A. I would say about three years ago. 

Q. How soon was it before Mr. Hasterday’s death, if 
you can fix it that way? A. Well, I would say it was the 
spring of the year that he died, as near as I can tell, be- 
cause when I got there Hasterday was up in his room 
dressing for a party and he said to me, ‘‘Come along, 
Jack, and go with us; you know Raymond.”’ | 

The Court: Mr. LaMotte— | 

The Witness: Pardon me. | 

The Court: You have fixed the time as the spring 
before he died. Now, let’s wait until you get another 
question. | 


285 By Mr. Thompson: 


Q. At that time, tell us what your conversation was with 
Mr. Hasterday respecting his relations with Mr. Duck- 
worth. A. Well, he seemed to be so pleased with the yay 
things were going— 

Mr. Hilland: I object to this on the same ae 
Your Honor, that I have stated co other conversations. 

The Court: It will be overrulea. | 

You may have an exception to all these questions. | 
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By Mr. Thompson: 


Q. Now will you proceed? A. He seemed to be so tickled 
with the way everything was going and I said, ‘‘Charlie, 
have you revalued your stock yet?’’ 

He said ‘‘No.”’ 

He says, ‘‘Raymond wants to wait until we close several 
large jobs before we do that.’’ 

Q. Was there anything else in that conversation relative 
to Mr. Easterday and Mr. Duckworth? 

Mr. Hilland: If Your Honor please— 

The Witness: No, I can’t say there was. 

Mr. Hilland: I move to strike that out on the ground 
that it has no tendency to show his state of mind, and it 

is not in rebuttal to anything that has been testi- 
286 _— fied about. 
The Court: Objection overruled. 


By Mr. Thompson: 


Q. Mr. LaMotte, did Mr. Easterday tell you that he had 
discussed with Mr. Duckworth the question of revaluing 
the stock? 

Mr. Hilland: If Your Honor please, I submit that that 
is leading. 

The Witness: I just— 

Mr. Hilland: Just a minute. 

I object on the ground that it is clearly leading; it is 
putting all the words in the question into the mouth of 
the witness and it is not in rebuttal to anything, and it is 
not relevant to show his state of mind. He is undertaking 
now to show by hearsay transactions which Mr. Easterday 
is alleged to have told him about that he had with Mr. 
Duckworth. 

The Court: Yes, that is what he is attempting to do 
and that is what I have ruled he may do. 

Now, I do believe you could make your questions slightly 
less leading. 
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Mr. Thompson: The answer, of course, is just yes 
no, and it is therefore not leading. | 
I will rephrase the question, Your Honor. 


287 By Mr. Thompson: 


Q. On the occasion of your last conversation with Mr. 
Hasterday that you have just testified to, was there any 
conversation between the two of you with respect to whether 
Mr. Easterday had talked to Mr. Duckworth about revalu- 
ing the stock? A. I think I answered that before. I said 
to Mr. Easterday, ‘‘Have you done anything about increas- 
ing your stock?”’ 

Q. Yes. A. And he said— | 

Mr. Hilland: The same objections, Your Honor. | 

The Court: The same ruling. | 

Mr. Thompson: Go ahead. | 

The Witness: He said that he had spoken to Raymond 
and that Raymond wanted to wait until after several of the 
large jobs which they had were finished. | 

That is all I know. 





| 





By Mr. Thompson: 


Q. At any conversation that you had with Mr. Easterday 
did Mr. Hasterday tell you what he regarded as his vaine 
in the business? <A. Yes. 

Mr. Hilland: I object, Your Honor, on all of the same 

grounds and on the ground that it doesn’t intend to 
288 show his intention in the matter, Your Honor. | 
The Court: Objection overruled: 

Now, Mr. Hilland, you may have exception to this eutize 
line of questioning. It is understood that you have ob- 
jected to this entire line of questioning and I don’t believe 
it is necessary for you to object to each question. We 
only delay the progress of this case. | 

Go ahead. 

Mr. Thompson: You may answer. 

The Witness: Before I asked him whether they had 
revalued the stock, and he was so pleased with the 3 











206 


things were going I said, ‘‘Charlie, what is your stock 
worth now?’’ He said, ‘‘Well, I don’t know exactly, but 
I would say $40.00 or $50.00 a share,’’ and then I said, 
‘‘Well, why don’t you have it revalued?’? And that is 
when he said that Mr. Duckworth wanted to finish a couple 
of large contracts which they had in progress before 
doing it. 

Mr. Thompson: No further questions. 

Mr. Hilland: No cross examination. 

The Court: You may be excused, Mr. LaMotte. 


(The witness left the stand.) 


Mr. Thompson: Call Mr. Weaver, please. 
Thereupon 


Bernard Weaver 


called as a witness for and on behalf of the Plaintiff, 
having been first duly sworn, was examined and 
testified as follows: 


Direct Examination 
By Mr. Thompson: 


Q. Give us your name and address. A. My name is 
Bernard Weaver. My address is 5869 Nebraska Avenue, 
Northwest. 

Q. What is your business? A. I am in the truck trans- 
portation business. 

Q. With what company? A. Freightways, Inc. 

Q. What is your position in that company? A. I am 
President of that company. 

Q. Did you know during his lifetime the late Charles 
W. Easterday? A. I did. 

Q. How long had you known him? A. Approximately 
37 years. 

Q. Was that relation business or social, or both? A. 
Both. 

Q. Did you know what business Mr. Easterday was in? 
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A. Yes, I did, indeed. He was in the roofing and water. 
proofing business. 

Q. Did you ever work with Mr. Easterday? <A. I workd 

with Mr. Easterday for 11 years. | 
290 Q. In what company, sir? A. The Ehret Booting 
Company. 

Q. Did you have any association with him in any eile 
izations? A. I was a member of the Kiwanis Club along 
with him. He sponsored me in that club. 

Q. Were your contacts with Mr. Hasterday aati 
A. Quite frequent; approximately every week. In our 
meeting at the Kiwanis Club particularly. | 

Q. Was he a regular attendant at those meetings? A. 
He was indeed. I think he had something like 27 or 28 
years perfect attendance. 

Q. And were you a regular attendant at those mectnens 
A. Very much so, yes. | 

Q. During those occasions did you ever discuss with 
Mr. Easterday the state of his business? A. On occasions 
we have discussed the status of his business. 

Q. Did you have occasion on September 6, 1956, to discuss 
the business with Mr. Hasterday? A. I did indeed, very 
thoroughly. | 

Q. Will you tell us, Mr. Weaver, the circumstances under 
which this discussion took place? A. Yes. Mr. Easterday 

and I left the meeting of the Kiwanis Club together, 
291 and I offered to take him and did take him back 
to his office in my car. 

The Court: Exeuse me. Was the time established? i 
it was, I have missed it. 

Mr. Thompson: I think the witnesses answered—well, 
can you tell us the date of this meeting? ! 

The Witness: September 6, 1956. 


By Mr. Thompson: 


Q. Will you proceed, sir? A. Yes. 
And it was raining at the time. Mr. Easterday sat in 
the car with me beside his office where there was a parking 
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lot, and because of the rain we sat and talked business 
quite lengthily. At that time he told me— 

Mr. Hilland: I object, if Your Honor please. There is 
no pending question as to what he told him. He was told 
to relate the circumstances. 

Mr. Thompson: I will ask the question now. 

The Court: Objection sustained. Now ask the question. 


By Mr. Thompson: 


Q. Will you tell us what the conversation was, Mr. 
Weaver? 

Mr. Hilland: I object on all the grounds that I objected 

to Mr. LaMotte’s testimony, if Your Honor please. 
292 The Court: You may have your objection to this 
line of questioning of this witness. 

Mr. Hilland: May it be understood that my objection 
runs to every question that he asks? 

The Court: Of this nature, yes. 

Mr. Hilland: Yes. 

The Court: And it will be overruled. 

Mr. Thompson: You may proceed, sir. 

The Witness: Mr. Easterday told me of his financial 
status, stating that he had approximately $60,000.00 inter- 
est in the business he was conducting, and his cash, insur- 
ance and property would amount to another $25,000.00, 
and with $85,000.00 he felt he was leaving his daughter 
Elizabeth pretty well fixed for the future. 


By Mr. Thompson: 


Q. On this occasion was there any discussion with respect 
to the disposition that Mr. Easterday intended to make 
of this property? <A. No. 

Q. Did Mr. Easterday tell you anything about a con- 
versation that he had with his daughter Rae Helms? A. 
Yes, he did. 
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Q. Would you tell us what that was in so far as it affected 
Mr. Easterday’s intention to dispose of his property? 
293 The Court: I don’t know whether Mr. Hilland is 
objecting because of my previous ruling. | 
Mr. Hilland: That’s right. 
The Court: But this is a different line of questioning, 
Mr. Hilland. If you wish to object, you may. 
Mr. Hilland: I do object to it, Your Honor. 
The Court: I will sustain it. 


By Mr. Thompson: 


Q. Did you know Mr. Easterday’s reputation for honesty 
and fair dealing in the community? 

Mr. Hilland: I object on the ground it is not an issue. 

The Court: I will sustain it. | 

His reputation is in nowise an issue in this case. 

Mr. Thompson: Well, let me make a proffer, that if 
the question were allowed to be answered, it would be 
that his reputation for honesty and fair dealing wae of 
the highest. 

I have no further questions. 

Mr. Hilland: No cross examination. 

The Court: You may be excused. 

Mr. Thompson: Just a moment, please. 

No further questions. 


(The witness left the stand.) 
Thereupon 
294 Anne Panor 


called as a witness for and on behalf of the Plaintiff, having 
been first duly sworn, was examined and testified as 
follows: | 


| 


Direct Examination 


By Mr. Thompson: 


Q. Will you give us your name and address? A. Anne 
Panor, 1738 Kenyon Street, Northwest. ! 
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Q. Is that Miss or Mrs.? A. Miss. 

Q. Where are you employed? A. At the International 
Cooperation Administration. 

Q. Is that a Government Agency? A. Government 
Agency. 

Q. Miss Panor, did you know the late Charles W. Easter- 
day? A. Very well. 

Q. How long had you known him? A. Well, we have 
been neighbors for over 30 years. 

Q. Would you tell us what your relationship with Mr. 
Hasterday was? A. Well, very close friends; more or less 
like a father in many ways. 

Q. Did you spend much time at their house? A. Well, 

I think we checked in about every day. 
295 Q. You say ‘‘checked in.’? What do you mean? 
A. Well, in the evening we would spend some time 
there or if we weren’t going to spend any time there at all 
we would at least stop by and say hello, or see if they 
needed anything at the store. 

During the several years prior to Mr. Hasterday’s death, 
with whom did he live? A. With his daughter Elizabeth. 

Q. Would you tell us in a general way what her condi- 
tion was in so far as care is concerned? A. Well, she is— 

Mr. Hilland: Objection; irrelevant, immaterial to any 
issue involved. 

The Court: I don’t believe that is. 

Mr. Thompson: Your Honor, it has to do with the 
reason why this witness checked in, was over at the house, 
because of the situation there, and it shows or tends to 
show the background of the witness and the connection 
with the family. 

Mr. Hilland: The reason this witness checked in is 
irrelevant and immaterial too, Your Honor. 

The Court: Well, it isn’t irrelevant and immaterial that 
she was a very close friend of Mr. Hasterday. 

Mr. Hilland: I didn’t say that. 
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The Court: And saw him quite frequently, and the 

296 more she saw of him the more likely she was to be 
a close friend of his. 

But I will sustain the objection as to the particular 
situation you were getting at about the daughter. 


By Mr. Thompson: 


Q. Did you know Mr. Raymond Duckworth? A. I have 
met Mr. Duckworth, yes, sir. 
Q. Where did you meet him? A. At Mr. Easterday’s 
home. 
Q. Now, directing your attention, Miss Panor, to the 
last eight years of Mr. Easterday’s life, I wish you would 
tell us what, if anything, you observed with reference 
to his working habits at home in so far as the roofing busi- 
ness was concerned? A. Well, I noticed on many occasions 
that he had papers at home, and he had them spread out on 
the dining room table; blueprints. He received numerous 
phone calls. 
Q. Phone calls in connection with what? A. With the 
business, 
Q. Did you have any occasion, or did there ever arise 
an occasion when Mr. Easterday discussed with you his 
financial situation and his business? A. The only time was 
just prior to his death. 
Q. How soon before his death, Miss Panor? A. ere 
ten days, I believe it was. | 
297 Q. Where did that conversation take place? . 
On his front porch. 
Q. Now, will you tell us what that conversation was? 
Mr. Hilland: Objection, if Your Honor please, on a 
the grounds I have heretofore stated. 
The Court: Objection overruled. 
Mr. Thompson: Proceed. 
The Witness: I don’t remember the entire conversatidn 
because we usually discussed numerous things, but on this 
particular day he was not feeling well, he was at home 











i 
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with Elizabeth, and I don’t believe the maid was home, 
and we were on the front porch, and I had gone in to get 
his medicine, and just during the course of conversation— 

Mr. Hilland: I can’t hear the witness, Your Honor. 

The Court: Speak a little louder, please. 

The Witness: During the course of our normal conver- 
sation he mentioned that he wasn’t feeling well, of course; 
we got on the subject of his business. He mentioned 
briefly that his business was worth $120,000.00, that his 
share was $68,000.00, that it was in a trust for Elizabeth, 
and that the house and anything else that was his would 
go to Rae, Mrs. Helms. 

He asked me not to repeat this to anyone. In fact, 
he asked me to keep it a secret. 

I didn’t question anything. I just listened, and 
298 told him I wouldn’t mention anything to anyone. 
Mr. Thompson: No further questions. 
Mr. Hilland: No cross examination, 
The Court: You may be excused. 


(The witness left the stand.) 
Mr. Thompson: Mrs. Helms, please. * 
Thereupon 

Rae Easterday Helms 


a plaintiff, called as a witness in her own behalf, having 
been first duly sworn, was examined and testified as follows: 


Direct Examination 


By Mr. Thompson: 


Q. Will you give us your full name, please? A. Rae 
Easterday Helms. 

Q. Where do you live? A. 2701 South Enge Street, 
Arlington. 

Q. You are the plaintiff in this case? A. That’s correct. 

Q. What is your relation to Charles W. HKasterday? A. 
He was my father. 
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Q. Do you have any other brothers or sisters? A. I 
have one sister, Elizabeth. 
Q. Where i is Elizabeth at the present time? A. She 
299 is living at the Home for Incurables in Washington. 
Q. Mrs. Helms, do you have knowledge of the 
activities of your father in the Wasterday-Dackworth Roof- 
ing Company? <A. Yes I have. | 
Q. Will you tell us that, please? A. Well, my father— 
Mr. Hilland: I object. That is entirely too broad, 
Your Honor. 
The Court: Keep your voice up, please, Mrs. Helms. 
Well, I think it is perfectly clear that the question is 
addressed to what he did with the company, how much 
he worked. 
Go ahead. You may answer. ! 
Mr. Thompson: You many answer. | 
The Court: But keep your voice up, please. 
The Witness: He frequently discussed his business 
with me. 





By Mr. Thompson: 





Q. Well, I am talking about the physical activities; 
what he did, when he did it. A. You mean his participa- 
tion in the Sreees® 

Q. Precisely, yes. A. Well, I felt he worked far too 

hard. 
300 Q. Not what you felt. What did he do? A. Well, 
he went to work regularly. 

Mr. Hilland: Your Honor, there is no showing that she 
was ever there to see what he did. 

The Court: Well, she can testify. Go ahead. 

The Witness: He frequently brought work home from 
the office. Every week-end he brought home a briefcase 
full of work and also plans which he worked on over the 
week-end. 

The week-end that he was taken ill he had a large roll 
of plans there at the house, and I called Mr. Duckworth 
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and told him they were there, that I felt perhaps it was 
something important, and he came on Sunday—my father 
had his stroke on Saturday, and he came on Sunday and 
picked them up. 


By Mr. Thompson: 


Q. Now, Mrs. Helms, there came a time when you had 
a conversation with your father with respect to his inter- 
est in the Easterday-Duckworth Roofing Company? A. Yes. 

Q. When was that? A. I would place it in the winter 
or early spring of 1956. 

Q. That is in the year of his death? A. That’s right. 

301 Q. How did that conversation arise, or what was 

the occasion for it? A. He had in his possession the 

financial statement of the company, and at that time he 

gave me a copy of it, and this conversation took place in 

my home, and we were just sitting there talking and then 
he made me a list of his assets. 

Q. Now, Mrs. Helms, I show you a financial statement 
and ask you if you can identify that statement? A. Yes, 
this is the statement that he gave to me at that time. 

Mr. Thompson: I ask that this be marked as Plaintiff’s 
Exhibit No. 10 for identification. 


(Thereupon a finanical statement was marked Plaintiff’s 
Exhibit No. 10 for identification.) 


The Court: Is that the same one of which there is a 
photostat in the file? 
Mr. Thompson: Yes, Your Honor. 


By Mr. Thompson: 


Q. Now, you stated that at the same time he gave you 
a slip of paper? <A. Yes, sir. 
Mr. Hilland: If Your Honor please, I submit this is not 
rebuttal to anything that has been offered by the 
302 defendant in his ease in chief. 
The Court: I think it is. Your objection will be 


overruled. 
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By Mr. Thompson: 


Q. Where was that slip of paper made out? A. You 
mean where did he get the paper? 
Q. No. When was the writing done on the paper, if 
you know? A. At that time. 
Q. Did you see him write it? A. Oh, yes. He explained 
it to me as he wrote it. 
Q. And is this paper which you hold in your hand in 
your father’s handwriting? A. Yes, it is. 
Q. And is this the paper that you saw him write? A. Ness 
Mr. Thompson: I would ask that this be marked as 
Plaintiff’s Exhibit No. 11 for identification. 


(Thereupon a listing of assets was marked rs 
Exhibit No. 11 for identification.) 


Mr. Thompson: Your Honor, this is the exhibit which 
has been previously identified in the record. 
The Court: Do you want to show it to Mr. Hilland bnd 


offer it in evidence? | 
303 Mr. Thompson: Yes (showing document to Mr. 
Hilland). | 
The Court: What about the other one too? 
Mr. Thompson: I will offer both Plaintiff’s 10 and 11 
at this time. 
Mr. Hilland: I object to Plaintiff’s Exhibit 11, if Your 
Honor please, and I submit if Your Honor would take 
the time to read some of the cases which are included in 
the memorandum you would find that exactly under these 
circumstances it has been held that a paper like this is 
not admissible in evidence. 
Exactly the same circumstances. ! 
Mr. Hilland: I don’t object to 10. I object to 11. | 
The Court: No. 10 will be admitted without objection. 
No. 11 will be admitted over objection. 


(Thereupon Plaintiff’s Exhibits Nos. 10 and 11 were 
admitted in evidence.) 
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By Mr. Thompson: 


Q. Now, Mrs. Helms, I wish you would tell us the ex- 
planation which was made by your father at the time that 
he wrote those figures. 

Mr. Hilland: Objection, if Your Honor please, 


304 By Mr. Thompson: 


Q. Now, Mrs. Helms, I wish you would tell us the ex- 
planation which was made by your father at the time that 
he wrote those figures. 

Mr. Hilland: Objection, if Your Honor please, on all 
the grounds I have heretofore stated in connection with 
similar testimony by other witnesses. 

The Court: You have your objection, and it will be 
overruled. 

The Witness: It is one-half of $120,000.00. That is 
$60,000.00, and that, he told me, was his interest in the 
company. 

Then he has stock, $7,600.00. 

Bank, which was his savings account, $13,000.00. 

Insurance, $2,000.00. 

And his house equity, which he valued at $10,000.00. 

The total was $92,600.00. 


By Mr. Thompson: 


Q. Now, Mrs. Helms, how much money did Mr. Easterday 
leave in the bank at his death, if you know? 
Mr. Hilland: Objection that that as being irrelevant 
and immaterial to any issue filed in this case. 
The Court: I will sustain the objection. 
Mr. Thompson: Your Honor, that has to do with the 
question of showing the capacity of the individual 
305 to appreciate what he was doing and the accuracy 
with which he wrote down that. 
The Court: Well, I don’t think that is the issue here. 
_ I think the issue is his intent and understanding about 
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the value of this stock, and I don’t believe that has any 
relation thereto. 

Mr. Thompson: Well, I would like to at this time make 
a proffer of evidence that if the witness were allowed’ to 
answer the question she would recite that the savings 
account left on the death of Mr. Easterday was $13,660.85. 

The Court: The objection will be sustained. | 


By Mr. Thompson: 


Q. At the time of your father’s death was there any life 
insurance? A. $2,000.00 in life insurance. 
Q. At the time of your father’s death did he own jan 
equity ina house? A. Yes, he did. | 
Q. Where was that house located? A. 1744 Kenyon 
Street, Northwest, Washington, D. C. 
Q. Did your father make any requests of you respecting 
his estate at the time of this conversation? 
Mr. Hilland: I object, if Your Honor please. It! is 
clearly not proper of any question that has been made. 
The Court: What are you trying to show? 
306 Mr. Thompson: I am trying to show that the 
occasion for this disclosure of the financial situation 
was because of his concern with what would be done after 
his death, so he was making a formal, or a solemn indica- 
tion to this witness as to what he was hoping to do with 
his estate, to show the entire solemnity of this conversation ; 
that it wasn’t just casual. 
The Court: I overrule the objection. 
Mr. Hilland: If Your Honor please, that doesn’t prove 
anything in connection with any issue in this case. 
It is like the proffer putting his will in evidence. It 
has no relevancy to any issue in this case. | 
The Court: I think it does. It will be admitted. 
Mr. Thompson: You may answer. 
The Witness: My father told me that I was to be La. 
ministrator of his estate, and that he wanted me to take 
his interest, his money, from the business, and put it! in 
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a trust fund for Elizabeth, and that I was to receive 
the money that he had in the bank and his equity in 
the house. 

Mr. Thompson: No further questions. 


Cross Examination 
By Mr. Hilland: 


Q. Did Mr. Easterday leave a will? A. No, he did not. 
Mr. Hilland: That is all. 


(The witness left the stand.) 


307 Mr. Thompson: That is the Plaintiff’s case on 
rebuttal, Your Honor. 
The Court: Now, I take it that means you don’t need 
Mr. Dooley. 
Mr. Thompson: I have decided not to call Mr. Dooley. 
Mr. Hilland: Take the stand, Mr. Duckworth. 


Thereupon 
Raymond F. Duckworth 


called as a witness in rebuttal for and on his own behalf, 
having been previously sworn, was further examined and 
testified as follows: 


Direct Examination 
By Mr. Hilland: 


Q. Mr. Duckworth, during your association with Charles 
W. EHasterday, did he ever ask you to change the value 
of the stock in the Easterday-Duckworth Roofing Company, 
at which the survivor should purchase, and did you tell 
him that you wanted to postpone doing that until you had 
finished some big jobs? A. He never asked me and the 
question was never raised. 

Q. Did you ever tell him you wanted a postponement until 
you had finished some big jobs? A. Never. 

Mr. Hilland: That is all. 
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308 Cross Examination 
By Mr. Thompson: 


Q. Mr. Duckworth, you heard Miss D’Amore testify 
that she had told you on November 12, 1956, about the 20 
or 30 conversations she had with Mr. Hasterday. 

Is that correct? Did she tell you that? <A. Yes, that’s 
correct, yes. 

Mr. Thompson: No further questions. 

The Court: You may step down. 


(The witness left the stand.) 


The Court: Both sides now have concluded their testi 
mony? 

Mr. Hilland: Yes. 

If Your Honor please, I want to make a motion. 

The Court: Before you make a motion we will recess 
until three o’clock. 


(Short recess taken.) 
The Court: All right, Mr. Hilland. 


Motion 


Mr. Hilland: If Your Honor please, at this time jon 
behalf of the defendant I wish to make a motion to dis- 
miss, or a motion in the nature of a directed verdict if we 
had a jury here, on the ground that the plaintiff has failed 

to prove this charge of fraud against the defendant. 
309 Now, I know Your Honor has in mind, from what 

you have said out of the courtroom, if you haven’t 
said it in the courtroom, that you think the Court of Ap- 
peals has ruled that the burden of proof is on the de- 
fendant in this case. 

The Court: Well, let me make that clear: 

I think the Court of Appeals, based on the facts which 
it took from the record before it, not to be controverted, 
established a case for the plaintiff and shifted the burden 
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to the defendant to show that he had not breached a 
fiduciary duty to the plaintiff. 

Now, that is my interpretation of that case, and in view 
of that and in view of the fact that the facts which the 
Court of Appeals took as not having been controverted, 
have in my opinion been established here, I think it would 
be useless for you to argue that motion for directed 
verdict, for findings and conclusion of the case, and I think 
it would be well to have both sides argue the case com- 
pletely and fully. 

Mr. Hilland: Well, I want to have a record if I need 
one that will show that I have raised these various ques- 
tions which I have presented by the evidence, and I don’t 
know how I am going to raise them except by a motion. 

The Court: Well, supose you, then, without arguing 

them, state your objections. 
310 I will listen to it if you want to argue it. I just 
don’t want to waste time. I think you can bring out 
anything that you wouldn’t bring out in your final argu- 
ment. 

Mr. Hilland: There has got to be some repetition, I 
assure you. 

The Court: All right. 

Mr. Hilland: Now, first of all, on this question of the 
burden of proof, on the last page when they said, ‘‘In the 
circumstances shown by the stipulated facts in this ease?’— 
of course there were no stipulated facts in this case. 

The Court: I know it, and I stated that as facts which 
appeared to them not to be controverted. 

Mr. Hilland: Well, that may be what they meant. 

The Court: I think that is what they meant. 

I mean, not controverted by the record before them. 

Mr. Hilland: A lot of the facts that they assumed were 
not controverted by the record have been liquidated by 
the evidence in this case, and evaporated from the case, 
so that there is much which the Court of Appeals said in 
this opinion which has no application whatever. 
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Getting back to this matter of the burden of proof, ‘ 
circumstances shown by the stipulated facts in this ca: 
the Court of Appeals said— | 

The Court: Where are you reading? ! 
311 Mr. Hilland: The last page, Your Honor, and the 
last sentence in the first full paragraph. | 

The Court: Yes. 

Mr. Hilland (Reading) : 


‘“‘Under the circumstances shown by the stipulated facts 
in this case the burden of proof is on the litigant charged 
with the fiduciary obligation.’’ 


And under that there is Footnote 15 which states: 


“‘See comment and cases collected in 20 Am. Jur., Hvd., 
Section 141, (1939).’’ 


Now, first of all I want to point out to Your Honor that 
in the posture of the case before the Court of Appeals 
there was no question of burden of proof involved.| It 
was before the Court of Appeals on a motion for summary 
judgment, and anything the Court of Appeals said at this 
juncture in its opinion was dictum. 

Now, with respect to that dictum I want to say that if 
the Court used the term ‘‘burden of proof’? in the sense 
that we normally accept as its meaning, it was clearly 
wrong according to its own opinion in many, many cases. 

The Court: The Court of Appeals may be wrong, /but 
I can’t overrule them. 

Mr. Hilland: But what I am going to try to expla 
is that first of all, I say that if it meant that it shifted the 

burden of proof to us, they were wrong. | 

312 Now, what it did was this— 
The Court: You are going to have to argue that 
question with the Court of Appeals. 

Mr. Hilland: What I am trying to point out to Ws 
Honor is that what they said was that where the evidence 
shows a fiduciary relationship exists, that fact in the 
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evidence is sufficient to create a presumption of fraud, 
and it shifts the burden not of proof but the burden of 
proceeding with the evidence, and places upon the fiduciary 
the burden of proceeding with the evidence and explaining 
all the facts and circumstances that transpired between 
the fiduciary and the cestui que trust. 

The Court: That is what normally we call the burden 
of going forward. 

Mr. Hilland: Yes, the burden of going forward with 
the evidence. 

And if Your Honor will go as they say, ‘‘See comment 
in eases collected, in 20 Am. Jur. on Evd., Your Honor will 
find that that is what American Jurisprudence is saying 
there, by studying those cases. 

Now, this question in the cases which I have tried, Your 
Honor, has arisen more frequently in the trial of will 
contests than in any cases I have tried, and there when 
it is shown that a fiduciary relationship existed between 

the principal beneficiary of the will and that that 
313 _ beneficiary was instrumental in getting the will exe- 

cuted, that fact or either one of those facts alone 
is sufficient to create a presumption of fraud and place 
upon the beneficiary, or the caveatee, the burden of going 
forward with the evidence to make a full explanation of 
the facts and circumstances surrounding the execution of 
the will and how it came about that that fiduciary became 
the beneficiary. 

But in all of those cases the instruction always is, ‘‘but 
the burden of proof on the issues involved remains upon 
the caviators.”’ 

Now, in this case the charge is fraud, and we have— 
and I could cite a half-dozen cases in the Court of 
Appeals. 

Incidentally, on that probate matter, the principal case 
Your Honor will run into is Haggerty versus Olmstead in 
39 Appeals D. C., page 170, and McMillan versus Nost, 
275 U.S. Appeals, 126 Fed. 2d 235. 
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But in all of those cases the Court always tells the jury 
once the caveatee has come forward with the evidence and 
explained the circumstances, that the burden of proof on 
the issue of fraud and undue influence remains with the 
plaintiffs, the caveators, and that is true in this case, and 
if Your Honor would read what the Court of Appeals said 
about the effect of such an inference or presumption of 

fraud, in Harlem Taxicab Association versus 
314 Menesh, 89 U. S. Appeals 123, the effect of it is 

that once the person who is charged with the bur- 
den of coming forward with the evidence, does that, the 
inference created evaporates and it has no longer any 
legal or probative effect in the case. 

Now, I submit that correctly interpreted that is all L 
Court of Appeals intended to say in this dictum in this 
opinion unless we can infer that by a citation of twenty 
American Jurisprudence it overruled all of its case law, 
and I don’t think we can do that for the purpose of this 
case. 

Now, let’s take some of the facts: 

The bill of complaint in this case alleged in ace ene 8, 
in the very last paragraph of that paragraph and the 
last sentence: 





‘Plaintiff is informed, believes and therefore avers that 
the individual defendant Raymond F. Duckworth SUES 
prepared said agreement.’’ 





Now, that allegation is referring to the agreement ot 
May, 1948, which is in evidence—it is May 20, 1948, and 
it is in evidence as Plaintiff’s Exhibit No. 3. That is the 
so-called trust agreement under which the Hamilton Na- 
tional Bank of Washington became the trustee to hold 
this stock. 

And that was the allegation which was before the Court 
of Appeals. 
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315 Now, on page 3 of its opinion in the Court of 
Appeals, the Court said this about that: 


‘*In support of this contention appellant urges that 
Duckworth fraudulently induced Easterday to execute the 
trust agreement by misrepresenting that he, Duckworth, 
would consent to a periodic re-determination of the stock 
purchase price; that this misrepresentation violated the 
confidential relationship existing between the parties. ’’ 


If Your Honor please, there is not one scintilla of evi- 
dence in this case, by direct evidence or by circumstances, 
that Mr. Duckworth uttered one word to urge Mr. Easter- 
day to execute that trust agreement. 

There is not one scintilla of evidence that Mr. Duckworth 
represented that he would consent to periodic predeter- 
mination of the stock purchase price, and there is no evi- 
dence in this case that this misrepresentation violated the 
confidential relationship existing between the parties be- 
cause the evidence is that there was no confidential rela- 
tionship existing between Mr. Easterday and Mr. Duck- 
worth at that time. 

Now let’s go back for a moment to our eases in the 
Court of Appeals, on this question of proof of fraud. The 
Court of Appeals has said in too numerous eases to cite 

them all but I will cite Security Investment Com- 
316 pany versus Garrett in 3 Appeals D. C., page 65, 

Public Motor Service versus Standard Oil Com- 
pany, in 69 Appeals D. C. 89, and Lockwood versus Cris- 
takos in 86 U. S. Appeals D. C. 322, that fraud is never 
presumed, but it must always be proved by the party 
alleging it; and in this Publie Motor Service case I just 
cited, versus Standard Oil Company, it is stated that 
fraud must be proved by clear and convincing evidence 
which is not equivocal. 

Now, in this case where they would have Your Honor 
find that this young man is guilty of fraud in the induce- 
ment of this trust agreement which they charged he pre- 
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pared and haven’t produced one piece of evidence to prove 
it, the evidence in this case of Mr. Duckworth is uncon- 
tradicted; he appears to be a credible witness; what he 
said is inherently probable and inherently true, and I 
submit that it becomes the fact of the case standing uncon- 
tradicted and is binding upon the Court just as it would 
be binding upon the jury if we had a jury here. 
Now, here is a case, Your Honor, where they make a 
charge that he prepared this agreement and they don 
prove that, they make a charge that he fraudulently in- 
ducted the signature and they offer no evidence, they didn i 
call Mr. Dooley. 
There was only one person in the world living other 
than Mr. Duckworth who could testify concerning 
this. | 
317 The Court: Well, Mr. Hilland, just a minute: 
The Court of Appeals, as I read their opinion, 
laid some stress on the fact that the original agreement of, 
I believe, April the 15th, was prepared by Mr. Duckworth. 
I don’t believe they attached any importance or indicated 
that Mr. Duckworth prepared the trust agreement. 
Mr. Hilland: Oh, yes, they did, Your Honor, Ronttivels: 
The Court: Where does it say that? 
Mr. Hilland: They say right on the bottom of page 3 
that is what I have been arguing about—in support of this 
contention, and so forth, to execute the trust agreement. 
The Court: Well, to execute it, but not prepare it. 
Mr. Hilland: Well, I think you will find in here, later 
on in here, that they say that he relied on Mr. Duckworth 
for the technical—now here is what they said, if Your 
Honor please, on page 9: 








‘‘There is another basis for demanding from Appellee 
the highest degree of good faith in this case and imposing 
upon him the concomitant duty of full disclosure. Duck- 
worth was trained in both business administration and the 
law, while the record has nothing to show Hasterday had 
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any training or experience in drafting contracts. 
318 The basic contract incorporates practically verbatim 

a preliminary agreement prepared personally by 
appellee. The preliminary agreement, like the subsequently 
executed contract, provided for adjustments in the price 
of the stock. The record shows that Easterday had no 
independent legal advice or help, and that no independent 
legal counsel acted for both parties in drafting the trust 
agreement which set forth the procedure for modifying 
the purchase price.’’ 


Now, they are certainly saying there that Mr. Duckworth 
did it and that Mr. Easterday was relying on him and that 
Mr. Easterday had no independent legal advice or help. 

Now, the evidence in this case shows that that statement, 
in the opinion, is false. It is not a fact. 

The Court: The crux of that matter was the preliminary 
contract and the agreement of April 15th. The trust agree- 
ment merely follows the provisions of the contract of 
April 15th. 

Mr. Hilland: I beg Your Honor’s pardon. That is not 
true by any means. 

The Court: Well, in the main it does. 

Mr. Hilland: That is not true. That is not true, Your 
Honor. 

The Court: Didn’t the contract of April 15th 
319 have a provision for the adjustment of the price of 
stock? 

Mr. Hilland: They fixed it at $10.00 a share until 
changed by mutual agreement period. That is all. 

The Court: Well, then that is the essential part of it 
and that is what the trust agreement did too. 

Mr. Hilland: It is not, Your Honor. They are not 
asking the Court to cancel the agreement of April 15, 1948. 

If you will proceed to the prayers of the complaint in 
this ease, Your Honor, there is no prayer that that pre- 
liminary agreement be cancelled. He wants to retain the 
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benefits of that. That is another point in this case. They 
want to retain everything that is beneficial to the decedent 
and they only want to cancel this trust agreement which 
was prepared at the Hamilton National Bank; the three 
prayers in the case. And the second one is the one that 
is specific, ‘‘That the Court issue a mandatory injunction’’ 
and so forth, ‘‘directing the defendant, National Bank of 
Washington, to return said certificate of stock purchase 
agreement, Exhibit B to the complaint. . . .’’ | 

That is the only relief they are asking in the case. 

There is no charge that this original agreement 
320 of April 15, 1948, is subject to cancellation, and ee 
don’t ask for a cancellation of it. 

Now, going back, if Your Honor please, to what I was 
saying about what they said in the Court of Appeals 
opinion at the bottom of page 3 and the top of page 2, there 
is not a scintilla of evidence that Mr. Duckworth made 
any misrepresentation of any kind or nature to Mr 
Kasterday. 

The failure of the plaintiff to call Mr. Dooley as a witness 
—and his affidavit, Your Honor, played a very important 
part in this Court of Appeals decision—their failure to 
eall him as a witness entitles Your Honor to draw an 
inference that if he were here and testified and were cross 
examined, his testimony would be unfavorable to plaintiff ’s 
case. 

The Court: Well, now, I can’t sit and let that go by. 
Obviously the Court knows that Mr. Dooley is sick and 
it is in the record. No such inference can be drawn. 

Mr. Hilland: There isn’t any evidence in the ease that 
Mr. Duckworth did anything to induce Mr. Easterday ito 
enter into this trust agreement. | 

The facts of the matter as shown by the undisputed 
evidence, the inherently probable evidence, the inherently 

truthful evidence from a credible witness, shows 
321 that the genesis of this transaction was Mr. Easter- 
day’s approach to Mr. Duckworth. 
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This isn’t the case where Mr. Duckworth went out and 
sought to take advantage of an unwary roofing contractor, 
an elderly man. All the evidence in this case shows that 
it was Mr. Easterday who sought out and needed an 
associate, and it was because of his initiation of the whole 
transaction that they became associated in this business. 

And after they had arrived at a tentative agreement, and 
this tentative agreement which they had, and which I think 
to a clearer understanding of Mr. Duckworth’s statements 
in his affidavit and in his answer and in his testimony, 
Your Honor, you have to bear in mind that what Mr. 
Duckworth is talking about is a verbal understanding 
that he had with Mr. Easterday, and it is what he refers 
to as the basic agreement between him and Mr. Easterday. 

That is the way Mr. Duckworth characterizes it, and 
he pointed out to Your Honor in his redirect examination 
yesterday, that he and Mr. Easterday talked about the 
situation that had happened in the Koons Roofing Com- 
pany, where other associates of Mr. Koons were led to 
believe that upon his death they would have that business, 
but upon his death they had to buy it. 

And what they were discussing, that is, between 

322 Mr. Easterday and Mr. Duckworth in their pre- 

liminary negotiations, was that they didn’t want 

that to happen, and the question was how could they 

arrange it so the stock would be transferred without any 

trouble or difficulty upon the death of either of them, and 

that was the matter in relation to which Mr. EKasterday 

said that he wanted the advice and help of his friend 
Joshua Evans at the Hamilton National Bank. 

As the evidence shows, Mr. Duckworth didn’t know 
Joshua Evans, but Mr. Easterday did. They were both 
members of the Kiwanis Club, and had been for many 
years, and it was because of Mr. Easterday’s confidence 
and trust in that Mr. Joshua Evans that they ever landed 
in the Hamilton National Bank. That is what took them 
there. 
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And the uncontradicted evidence shows that after they 
arrived at the bank Mr. Evans turned them over to Mr. 
Dooley and they discussed this transaction with Mr. Dooley 
and Mr. Dooley was the one who suggested that the stock 
be deposited with the bank as trustee. 

Now, the evidence is, and there can’t be any dispute 
about the evidence, that it was after that meeting with 
Mr. Dooley that Mr. Duckworth prepared this agreement, 
and he testified that he mailed it to Mr. Easterday. No 
question about that, because he says in here that Dooley 

will probably want to make some eee or addi- 

323 _—tions, I don’t profess to be a lawyer.”’ 
Here the Court of Appeals has said in an opinion 

that Mr. Easterday was relying on Mr. Duckworth in the 
face of a statement by Mr. Duckworth in writing, produced 
by Mr. Easterday’s estate, that Mr. Duckworth told him 
that he did not profess to be a lawyer, and we have traced 
Mr. Duckworth’s personal history showing that he has 
not been a lawyer. He studied law but he never had any 
participation in any business except his many years of 
employment with the Warren Ehret Roofing Company in 
Washington from a minor position up to local manager. 
He had never worked as a lawyer. He had gone to night 
school, studied law, and he had studied business adminis- 
tration. 

Now, the Court of Appeals said that this misrepresenta- 
tion, at the top of page 4 ‘‘violated the confidential 
relationship existing between the parties.”’ 

When the Court of Appeals is speaking there of a con- 
fidential relationship it is using that term in the legal 
sense with which we are all familiar, and Your Honor 
would have to find—and I request a finding in this case— 
that as of May 20, 1948, when this trust agreement was 
executed, I ask Your Honor to make a specific finding that 
no confidential relationship existed between Mr. Easterday 
and Mr. Duckworth. 
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I also will request Your Honor to make a specific 

324 finding that Mr. Duckworth did not do anything 
to ask or induce Mr. Easterday to enter into that 

trust agreement, and that it was suggested by Mr. Dooley. 

I will also ask Your Honor for a specific finding that 
there is no evidence that Mr. Easterday relied upon Mr. 
Duckworth as his lawyer in this case. 

The Court: As his lawyer? 

Mr. Hilland: As his lawyer or legal adviser. 

The Court: You mean that there was no client-attorney 
relationship? 

Mr. Hilland: That’s right. 

The Court: Well, there is no client-attorney relationship 
alleged or claimed, as far as I know of. 

Mr. Hilland: Well, I— 

The Court: What about the fiduciary relationship that 
the Court of Appeals mentions, of two people who are 
essentially operating as partners? 

Mr. Hilland: I will come to that. 

Now, that is the law of this case. 

At that point I will agree that ruling is binding on this 
Court, and there is no question about the fact that as of 
that time a confidential relationship existed between Mr. 
Duckworth and Mr. Easterday. 

Now, Mr. Duckworth has testified that he never asked 

for a redetermination of the price of that stock; 
320 that Mr. Hasterday never did, and nobody else has 

testified to any instance where Mr. Easterday asked 
for a redetermination of that stock. 

Now, they offered some evidence, some hearsay evidence, 
which they said was offered for the purpose of showing 
Mr. Easterday’s intention. Now, that is the purpose for 
which it was offered and I assume it is the purpose for 
which Your Honor admitted it over my objection, and if it 
was admitted for that purpose, for which they offered it, 
it is not admissible and cannot be used for the purpose of 
being weighed and balanced with Mr. Duckworth’s testi- 





| 
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mony, which is that neither one of them ever requested 
a redetermination of price and therefore there was never 
any occasion for either one of them forming an intention 
that they would or would not negotiate and agree upon a 
new price. | 
The undisputed evidence in this case from Mr. Duck- 
worth is that neither one of them had ever requested it, 
and that is why it had never been changed, and his ex- 
planation of why neither one had ever requested it was 
that in this basic agreement, because of this Koons affair, 
where the associates of Mr. Koons had had them buy, 
although they thought they were going to get the business 
upon his death, Mr. Hasterday didn’t want that to 
326 happen, they didn’t want that to happen, so that 
when he referred to their basic agreement between 
them, what he was essentially testifying to was what their 
understanding was before they ever went to Mr. Dooley’s 
office. | 
Now, what Mr. Dooley really wrote up for them in the 
agreement which they seek to have eancelled now,, is 
the modus operandi. How were they going to bring about 
this idea concerning which their minds had met and they 
were in agreement, namely, that upon the death of either 
one of them, the survivor would get that stock? ! 
Now, when the first draft of the agreement was written 
up that idea was in it, Your Honor. And the second 
draft to that agreement which was signed in April, 1948, 
it was still in it, in the same form, and it was executed: by 
both of these parties, after—obviously after Mr. Easter- 
day had sought and obtained independent legal advice 
and help. | 
Now, it is perfectly clear that Mr. Easterday had had 
some independent advice in this matter, because when he 
eame back he wanted a change in the basic understanding 
that had occurred between these parties. Their basic 
understanding was that this stock would be divided 
equally between them, but when he came back he wanted 
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ol per cent of the stock, and he wanted to let Mr. Duck- 
worth have only 45 per cent and that was agreed to 
327. by Mr. Duckworth. 
And that change and the other change about dis- 
solution, and so on, were made. 

Now, those were not things that Mr. Duckworth in any 
manner influenced. They were things that Mr. Easterday 
brought about and initiated. And when Mr. Duckworth 
conceded to his requested changes the agreement was re- 
drafted, they both signed it and they then organized this 
corporation, they divided the stock, and this is a very 
significant fact in the case. Mr. Kasterday was given, he 
and his daughter, 760 shares of stock—or was it 770? 

The Court: 770 between the two of them. 

Mr. Hilland: Yes, 760 to him and 10 to her. 

Now, Mr. Dooley, who drafted that agreement that they 
seek to have cancelled, the one of May 20, 1948, had in 
that agreement exactly the stock set-up of the new cor- 
poration. 

There had been no contact whatever between Mr. Duck- 
worth and Mr. Dooley, so it is perfectly obvious that Mr. 
EKasterday was in contact with Mr. Dooley, and it was he 
who participated with Mr. Dooley in the matter of having 
that contract drawn up, and it was Mr. Easterday who 
told Mr. Duckworth that it had been prepared and had 
asked him to come down to the bank and sign it. 

Now, when Mr. Duckworth went down to the bank 
328 he signed it in exactly the same form as it was 
submitted to him. 

Mr. Easterday signed it the same time and place. 

There is not one scintilla of evidence that Mr. Duck- 
worth did anything to initiate the preparation of that 
agreement or did anything or had anything to do with 
the language that is in it. And all of the facts and cir- 
cumstances show that it was drawn by Mr. Dooley or 
somebody associated with him, or somebody connected 
with the bank. 
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As Mr. Duckworth testified, he had nothing to do with— 
he didn’t even have any legal cap paper, he had nothing 
to do with the typewriting of that agreement, nothing at 
all. 

And Your Honor is asked to find under those cireum- 
sances that that is clear and convincing proof, and ‘that 
it is unequivocal proof, that Mr. Duckworth induced) the 
execution of that agreement by Mr. Easterday and that he 
did it fraudulently, when, as a matter of fact, he had 
nothing to do with it. | 

The Court: Mr. Hilland, I may say that in my view 
the important agreement is the one of April 15th; not the 
one of May 20th, and it is my reading of the opinion of 
the Court of Appeals that that is the important agreement. 

That is the one that contains the real apparent 

329 understanding between the parties and the agree- 

ment of May 20th is just a more or less formal 
matter, but carryng it out. 

Mr. Hilland: Well, the only difference is that the| one 
of April, 1948, didn’t provide any modus operandi for 
the transfer of the stock. 

The Court: No, but that was a purely, esently 
mechanical situation. 

That was the one which set up the things which are 
really at issue here. 

Mr. Hilland: But, Your Honor, there is no charge Lat 
Mr. Duckworth induced this one of April, 1948, by fraud, 
and there is no prayer that they will want it cancelled. 

The Court: Well, there is plenty of charge that it was 
induced by fraud. Now, it is true that they haven t 
specifically asked that that one be cancelled; I presume 
because they think if the second one, which actually effects 
it, it will take care of the situation. | 

But that is not the crux of the situation as far as the 
misrepresentation is concerned, and the breach of the 
fiduciary relationship. | 
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Mr. Hilland: Now, if Your Honor please, the evidence 

is uncontradicted that Mr. Easterday was looking for 

somebody to come in and help him with his business, 

330 put some fresh capital and some new energy into 

that business. There is no question about the fact 

that when they went to Mr. Dooley’s office—to Mr. Evans’ 

office—and then to Mr. Dooley’s office—there had been 

some preliminary negotiations and there had been a basic 
agreement arrived at between the parties. 

There is no question about that. 

And when Mr. Duckworth talks about the basic agree- 
ment, Your Honor should bear in mind that that is what 
he is talking about, because actually the trouble in this 
case has been, as I see it, a problem in semantics. The 
Court of Appeals refers to the agreement of April, 1948, 
as the basic agreement. Mr. Duckworth in his language 
speaks of the basic agreement as being the verbal under- 
standing which he and Mr. Easterday had before they 
ever went to the Hamilton National Bank, and he said that 
because of that Koons experience, neither one of them 
wanted the other to be able to buy the business, they 
wanted to know how the stock could be transferred with- 
out any problem upon the death of either of them, and 
when he says that it was never intended that the price 
should be changed, he is talking about that basic agree- 
ment; that between themselves they had a clear under. 
standing, ‘‘We are not going to change this price; we 
are going to fix it at $10 and it is going to stay there.’’ 

This idea— 
331 The Court: Now, Mr. Hilland, if they had that 
understanding, why in the name of all that is good 
and holy didn’t they say so? 

Mr. Hilland: I think between themselves they did say 
so, but what happened was Mr. Dooley suggested that 
method of increasing the price in the event they want. 
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In the applicable article of this, Your Honor, which is 
on page 2, it provides that: 


‘‘The price which the surviving stockholder shall pay?’— 


At that point it is mandatory— 


‘‘—shall pay for the stock of the deceased stockholder, 
shall be at the rate of $10.00 per share; provided, how- 
ever, that such sale and purchase price may from time to 
time be redetermined and changed in the following 
manner : | 


‘‘During the month of January, in any year while this 
agreement remains in force, the parties of the first part 
and second part shall have the right to increase or de- 
crease the price, sale and purchase price by an instrument 
in writing,’’ 


And so on. 
Your Honor will observe that all the way through that 





was entirely a permissive matter. 

332 Now, consider what actually happened: 
In this case there is no dispute about the fact 

that as of Mr. Easterday’s death, no statement in writing 
had ever been filed by the Hamilton Bank. The evidence 
shows that Mr. Easterday, although seventy years of age, 
was hale and hearty, mentally and physically. Everybody 
has said that. Nobody has suggested there was any mental 
weakness on the part of Mr. Easterday, that he wasn’t a 
competent person or competent businessman, and he has 
this agreement which provides that upon the death of 
either one of them the price shall be $10.00 subject | ‘to 
redetermination. | 
That it may be. It is not mandatory, it is permissive, 
And he goes on from 1938 to 1946, a period of more than 
eight years, without ever—there isn’t one scintilla of 
evidence that he ever sought a redetermination of that 
price—not one scintilla of evidence. All the evidence is 
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to the contrary, that he never asked for it and neither did 
Mr. Duckworth ask for it, and Mr. Duckworth says that 
the reason he never asked for it was that the basic agree- 
ment between them—meaning the verbal agreement—was 
that Mr. Easterday was to get out of the business what 

he had put into it and so was Mr. Duckworth; the 
333 theory being that either one of them who had re- 

ceived his salary during the intervening years, and 
then got back what he had put into it, would be well 
compensated. 

Now, I submit, Your Honor, that it would be a real mis- 
carriage of justice in this case to brand, on any such 
evidence as this, that this young man is a fraud and that 
he perpetrated any kind of a fraud on Mr. Easterday, to 
suggest that he had harbored any secret intent in his 
mind, he had never seen or heard of an agreement of this 
kind before, and he said to Your Honor in all frankness 
that if Mr. Easterday had ever asked him to sit down and 
negotiate, he would have been willing to do that. 

Everything has been shown by the evidence that he is 
an honorable man, with good reputation for honesty and 
fair dealing in business. Not a suggestion that he went out 
to ensnare an unwary old businessman. He didn’t initiate 
it and in the circumstances you ean’t find any circumstance 
indicating that there was any reason why he should have 
any secret intent to defraud anybody. 

The contrary is apparent, that he wanted the thing under- 
stood in advance so there wouldn’t be any misunderstand- 
ing which had occurred in the ease of the Koons Roofing 
Company with which they had both been familiar, and if 
I remember correctly he testified that the*place where 

they had been, to a meeting of roofing contractors, 
334 that the first time that Mr. Easterday mentioned 

this transaction to him it was at the offices of the 
Koons Roofing Company. So they were both familiar 
certainly with what transpired there. 





237 





The Court: Mr. Hilland, it seems to me your argument 
in places is completely inconsistent. ! 

Now, you have argued that the main agreement, as under- 
stood by your client, was that on the death of Kasterday 
he would be allowed to purchase this stock for $7,600.00 
and there was never any intention that he would pay any 
more. | 

Now, it is true that he attempts to attribute that same 
intention to Easterday, but at least he says that was his 
intention, and that is directly contrary to the provisions 
of the agreement itself, and that is the very thing that the 
Court of Appeals is complaining about. 

Mr. Hilland: But you have to observe there, Your 
Honor, that the words are permissive. 

What explanation is there for Mr. Hasterday’s inaction 
in the matter? In other words, you have two persons 
acting in this transaction, and both of them acted exactly 
the same way. Neither one of them asked for a change 
in the price, or a redetermination of the price at any time. 
There is not a scintilla of evidence that either one of 

them requested it. | 
335 In other words, that conduct is the best evidence 

of what their intention was, and what the under- 
standing between themselves was; the very best evidence. 
And there is no conflict whatever in my ere muctleeicne 
whatever. 

I submit, Your Honor, that there is no evidence upon 
which Your Honor could find this charge of fraud in this 
ease, or I should say, either of the charges of fraud. 

Mr. Thompson: Is this argument at this time directed 
merely to Mr. Hilland’s motion to dismiss the complaint? 

The Court: Well, I presume it is, although I also 
suspected it is also directed at the final argument, but 
in any event, let’s consider it at the moment on the basis 
of his motion. 

Do you care to answer that? Realizing that if you don 7" 
you have got an opportunity to argue the main case? | 
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Mr. Thompson: Yes, I would just say, Mr. Hilland’s 
quarrel is with the Court of Appeals and not with this 
Court, and his motion should be denied and we should 
argue the merits. 

The Court: His motion is denied. 


* * 7 * *% * . * * * 


366 The Court: Are you gentlemen ready in Helms 
versus Duckworth? 

Mr. Thompson: Ready for the plaintiff, Your Honor. 

Mr. Hilland: Before Your Honor recites his findings of 
fact, may the record show that I have submitted to the 
Court and put on the bench some requested findings of 
fact and the request for rulings of law, if Your Honor 
please. I think that we are in the situation similar to the 
situation before a jury goes out, that I have got to submit 
those in advance. 

The Court: The record will show they have been sub- 
mitted. 


Ruling of the Court 


The Court (Hart, J.): The Court finds the following 
facts: 


Charles W. Easterday and Raymond F. Duckworth met 
sometime in 1940 or "41. Thereafter Duckworth, some- 
times with his wife and sometimes without, would visit 
Easterday and his family at the latter’s home and from 
time to time Easterday and Duckworth would meet at 
business meetings with persons interested in the roofing 
business, and would have discussions between themselves 
and others. 

In about February, 1948, Easterday and Duckworth 

began negotiations looking towards their going into 
367 business together. At that time Easterday was the 
owner and operator of his own roofing business, and 
had been in the roofing business for more than forty years. 
The defendant was the Washington manager for the 
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Warren-Ehret Company, which company he had been with 
since 1928. This latter company was also engaged in the 
roofing business. 
Defendant Duckworth holds a Bachelor of Laws aaaee 
and a Bachelor of Arts degree in business administration 
and accounting, both from the George Washington Uni- 
versity. Said defendant passed the District of Columbia 
Bar examination and has been admitted to and is a member 
of the bar of this court but has never engaged in the active 
practice of the law. 
Following preliminary negotiations between Haster- 
day and Duckworth at the suggestion of Easterday the 
two ealled on Joshua Evans, then at the Hamilton National 
Bank, to discuss with him their plans for going into 
business together. Mr. Evans referred Easterday and 
Duckworth to Mr. Aubrey Dooley, the trust officer of the 
Hamilton National Bank. Mr. Easterday and Mr. Duck- 
worth explained their plans to Mr. Dooley for going into 
business together and requested information from him as 
to how the intent of the parties to be allowed to purchase 
each other’s stock on the death of either party could be 
carried out. | 

368 Shortly after this visit to Mr. Dooley, the defend- 
ant Duckworth prepared a draft of an agreement, 
which agreement is in evidence in this case marked Plain- 
tiff’s Exhibit 1 and is made a part of this finding by 
reference. At this time Easterday was approximately 
70 years of age and Duckworth was approximately 38 yeets 
of age. 
The foregoing draft agreement was sent by Duckworth 
to Easterday, together with the note which is Plaintiff’s 
Exhibit 1-A. Thereafter certain modifications and changes 
were agreed to between Easterday and Duckworth, all of 
which were incorporated in the contract dated April 15, 
1948, a copy of which contract is introduced into evidence 
as Plaintiff’s Exhibit 2, and which is made a part of these 
findings by reference. 
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Thereafter, on May 26, 1948, Easterday and Duckworth 
called on Mr. Dooley at the Hamilton National Bank and 
there executed the agreement which is marked in evidence 
as Plaintiff’s Exhibit 3 in this case. 

The agreement of May 20, 1948, was not prepared by 
Mr. Duckworth, and the evidence does not disclose by whom 
it was prepared. 

On May 14, 1948, The Easterday-Duckworth Roofing 

Company, Incorporated, a corporation, opened for 
369 business. This corporation had been incorporated 

in Maryland by the Corporation Trust Company at 
the request of the defendant Duckworth. The corporation 
was to carry on the business which had been established 
by Easterday. The authorized capital of the corporation 
was $25,000.00. Seven hundred sixty shares of stock in 
the corporation were issued to Easterday, and ten shares 
were issued to his daughter and was paid for by Easter- 
day at $10 per share by the transfer of assets owned by 
Kasterday to the corporation. Seven hundred twenty 
shares of stock were issued to the defendant Duckworth, 
and ten shares were issued to Duckworth’s wife for which 
the defendant Duckworth paid in cash to the corporation 
$7,300 being at the rate of $10 per share. 

Easterday transferred to the corporation assets having 
a total agreed value of approximately $17,000.00. A note 
was issued by the corporation to Easterday, representing 
the difference between the $7,700 provided for the purchase 
of Easterday’s stock and the total value of the assets 
transferred. 

At the time the corporation was formed $10 per share 
reflected the real net worth of the company. At the date 
of EKasterday’s death the net worth of the company had 
risen to over $100,000.00. 

From the formation of the corporation until the 
370 = death of Easterday the same was managed and 
directed solely by Easterday and Duckworth. No 
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formal meetings and discussions by the directors or stock- 
holders was ever held. The directors and stockholders, 
other than Easterday and Duckworth, took no part in the 
management of the corporate basmess 
The contract of April 15, 1948, entered into Le 
Easterday and Duckworth, provided that the stock issued 
to the parties would be placed j in trust and a trust agree- 
ment executed whereby the stock of one party would be 
transferred to the other party, and that such nae 
would be made upon the death of one party or sooner by 
mutual agreement. The contract further provided that 
the party purchasing under the option should purchase 
the same and for par value of $10 per share, unless modified 
by the parties by subsequent agreement. 
Similar agreements such as the purchase on the death 
of one party are contained in the trust agreement dated 
May 20, 1948. | 
At the time the aforesaid draft contract was prepared 
the contract and trust agreement were entered into, the 
defendant Duckworth planned to acquire Easterday’s stock 
on his death at $10 a share, and it was his intent, if 

371 requested by Easterday, to modify the value of the 
stock pursuant to said contract and trust agreement, 

to deny his consent to any such modification. This intent 
was not communicated by Duckworth to Easterday. 
Based on the foregoing facts I conclude that as a matter 
of law the defendant Duckworth had a fiduciary duty (to 
Kasterday which he breached by failure to disclose to 
Easterday Duckworth’s intent on April 15, 1948, and at all 
times thereafter to deny his consent to any modification 
of the price of $10 at which the survivor of Easterday and 
Duckworth could purchase the interest of the other. 
The Court will grant the relief prayed for in the 
complaint. 
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372 Now, Mr. Hilland, do you have any suggestions 
for findings which are not inconsistent with those 
matters which I have found? 

Mr. Hilland: I have submitted all my requests in writing, 
Your Honor. In addition, I think in addition to what I 
have requested, I think Your Honor’s finding should state 
that what you found in the part of the defendant Duck- 
worth was based on a verbal understanding between him 
and Mr. Easterday prior to the time they had the con- 
ference with Mr. Dooley. 

In other words, he said—you remember what he called 
the basic agreement between them, that they had dis- 
cussed this Koons Roofing Company affair and what they 
were seeking was advice on how to avoid a repetition of 
such an affair. And the verbal understanding was that 
they would leave the stock at the price of $10.00 per share. 

The Court: As I understand it, the basic understanding 
was that the parties would be allowed on the death of one 
to purchase the stock at a basic figure of $10.00 a share, 

or such other figure as might thereafter be agreed 
373 to. I think that was all a part of the basic under- 
standing. 

Mr. Hilland: But what he said was— 

The Court: I know what he said, but I don’t find it in 
the sense you are now asking. 

Mr. Hilland: The idea of making it subject to sub- 
sequent change was something that Mr. Dooley added to 
the situation during the conference. 

The Court: Well, I am not satisfied that the evidence 
shows that. 

Now, as you know, I haven’t had a chance to read your 
findings, or your suggested findings, in detail. I again ask 
—I wish to be fair to you—if there is some finding not 
inconsistent with any finding that I have now made—some 
point that perhaps I haven’t considered—that you would 
like to present to me to see whether I can make a finding 
on it. 
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Mr. Hilland: Well, you haven’t made any finding! on 
our Request No. 2. 

The Court: Well, I have certainly made a finding on that 
to the contrary. 

Mr. Hilland: You haven’t made any finding on that at 
all, Your Honor. | 

The Court: Well, I think I have. I think I have fond 

that directly to the contrary. 
374 Mr. Hilland: Does Your Honor say that you ee 
found that Mr. Duckworth fraudulently induced Mr. 
Easterday to execute the stock purchase agreement? | 

The Court: Well, what I have found, which necessarily 
includes it, is that it was Mr. Duckworth’s intent from the 
very beginning of these negotiations to deny his consent 
to any request by Mr. Easterday to refix the value of the 
stock at a price in excess of $10.00 a share. 

Now, that is what I have found. 

Mr. Hilland: But what Mr. Duckworth said was tliat 
that was a mutual understanding and intention on their 
part. 

The Court: Well, I appreciate that, Mr. Hilland, but I 
have not found, nor do I intend to find, everything that 
Mr. Duckworth has said. | 

Certainly my finding in my opinion covers that point.) 

Now, is there any other point? | 

Mr. Hilland: The next is that the stock purchase agree- 
ment was executed by Mr. Duckworth at Mr. pone s 
request. That is the sole evidence on it. 

The Court: No, I don’t think so. | 

Mr. Hilland: I don’t know what other evidence there 

is, Your Honor. 
375 Mr. Duckworth is the only one who has testified 
about it, and he said that he had never seen or heard 
of that stock purchase agreement until Mr. Easterday 
asked him to meet him at the Hamilton Bank for the 
purpose of signing it. 
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The Court: Well, likewise there is no evidence Mr. 
Easterday had ever seen it prior thereto. 

Just how it happened, I don’t know, but I don’t think 
it is important. It follows as to all essential features the 
contract itself, and whomever it was prepared by, I don’t 
believe is a matter of any importance. They both went 
there voluntarily and signed it, and I don’t think that 
that affects the matter one way or the other. The agree- 
ment does, but the agreement carried out in essence the 
April 15th contract. 

Mr. Hilland: Your Honor has made no finding with 
respect to whether a confidential relationship existed be- 
tween Mr. Easterday and the defendant Duckworth on 
May 20, 1948, as requested. 

The Court: Now, in that respect, the facts which I have 
outlined in the manner of entering into this business as a 
matter of law raises a confidential relationship, and that 
was recognized by the Court of Appeals in its 

opinion. 
376 Mr. Hilland: Then you rule as a matter of law 
contrary to our Request No. 3 for request of a ruling 
on a matter of law? 

The Court: Yes. I think the facts as I have found 
them, and in view of the law on those facts as stated by 
the Court of Appeals, creates a confidential relationship 
as a matter of law. 

Mr. Hilland: I make a mistake. I didn’t mean to say 
No. 3. I meant 2. 

The Court: 2. I understand. 

Mr. Hilland: My request was for ruling of law on No. 2. 

The Court: That’s right. 

Mr. Hilland: Now, Your Honor has not made any find- 
ings of fact on our Request No. 4, except with respect to 
the last phrase. 

The Court: In that particular regard I am not satisfied 
with the evidence either way, so I feel that I cannot make 
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a finding on that and, further, in view of the other fodings: 
I don’t believe it is a matter of importance. 
Mr. Hilland: May I call Your Honor’s attention to the 
fact that there is not a scintilla of evidence in the case that 
Mr. Easterday ever requested negotiations for the purpose 
of redetermination of the price, and the only testimony 
on the subject is Mr. Duckworth’s testimony that 
377. no such thing ever occurred. | 
The Court: There was testimony by a witness as 
to a conversation had with Mr. Easterday, which was ad- 
mitted in evidence, to the effect that Mr. Easterday said 
that there had been such a discussion and that Mr. Duck- 
worth wanted to put off the matter of determining any 
increased value until two certain large contracts were 
settled. 
Mr. Hilland: But Your Honor did not admit that. 
The Court: Oh, yes. 
Mr. Hilland: As I understood it, for the purpose of 








contradicting Mr. Duckworth, and now you are using it 
for that purpose. 
The Court: Well, I admitted it for the purpose of 
showing his intent. | 
In any event, I am not satisfied with that testimony and 
I will make no finding on it. I am not satisfied with the 


testimony of Mr. Duckworth either on that matter. 
Mr. Hilland: Am I correct in my statement that Your 
Honor has used that testimony to contradict or, as test}- 
mony in conflict with Mr. Duckworth’s testimony. 
The Court: No, I will not use it for that purpose, but 
I am not satisfied with Mr. Duckworth’s testimony on that 
subject. In other words, I don’t give it credibility. 
Mr. Hilland: What? 
378 The Court: I don’t give it credibility. 
Mr. Hilland: You don’t give what credibility? 
The Court: The statement that Easterday had never had 
any discussion with him about increasing the value of the 
stock. | 
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Mr. Hilland: You don’t give Mr. Duckworth’s testimony 
credibility ? 

The Court: That’s right. 

Mr. Hilland: Then Your Honor’s finding is that there 
is no evidence on that subject? 

The Court: None satisfactory to me on which I can make 
a finding. 

Mr. Hilland: Your Honor has not made any findings 
with respect to No. 6? 

The Court: I will make such a finding. 

We will add to the findings that the Basterday- 
Duckworth Roofing Company began doing business on May 
14th, 1948, and Mr. Easterday died on September the 
11th, 1956, and at all times during that period Mr. Easter- 
day had access to monthly work progress reports at the 
company and was furnished with copies of balance sheets 
and profit and loss statements at the end of each and 
every calendar year during that period, and was other- 
wise informed at all times of the financial condition of the 

company. 
379 Mr. Hilland: Your Honor has made some, but not 
all of the findings of all of the facts in our Request 
No. 7. 

The Court: Well, I think I made sufficient findings to 
cover that point. 

Mr. Hilland: May I call this to Your Honor’s attention: 
That you have not made a finding that the defendant Duck. 
worth had neither training nor experience in the essential 
elements for drafting of a stock purchase agreement of the 
kind and nature in evidence as Plaintiff’s Exhibit No. 3? 

The Court: No, I haven’t made a finding on that but I 
have found covers the situation adequately. 

Mr. Hilland: And with respect to No. 8, Your Honor 
has not made a finding? 
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The Court: No, and I cannot find that. I have no evi- 
dence that he received independent legal advice or that 
Mr. Dooley offered any legal advice. | 

As I said, I feel that the trust agreement of May 20th 
is essentially an instrument carrying out the purpose of 
the agreement of April 15th, and to which both parties 
had previously signed and agreed to, and I don’t believe it 
is necessary to make any finding on that. | 

Mr. Hilland: Then Your Honor rejects that re- 

quest? | 
380 The Court: Yes, I reject it. 
Mr. Hilland: Your Honor has not made— 

The Court: Well, I am rejecting all the requests except 
the one which I—No. 6, which I granted. | 

Mr. Hilland: Your Honor has not made a finding as to 
No. 9. | 

The Court: Well, yes, I have made one directly contra- 
dictory thereto. 

Mr. Hilland: Or as to No. 10. | 

The Court: I have also made one directly contradictory 
to that. 

Mr. Hilland: May I inquire what evidence Your Honor 
concluded that the plaintiff introduced contradicting the 
testimony of the defendant Duckworth showing the fair- 
ness of the circumstances surrounding execution of the two 
contracts between Mr. Easterday and him? | 

The Court: The affidavit introduced into evidence and the 
testimony of Mr. Duckworth. 

Mr. Hilland: And what? 

The Court: And the testimony of Mr. Duckworth. 

Mr. Hilland: And your Honor has not made any finding 
with respect to failure to call Mr. Dooley as a witness? 

The Court: No, and I will make no finding on that. 

381 Mr. Hilland: Now, on the requests for rulings of 
law, Your Honor has not made any ruling with re- 

spect to No. 3. | 
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The Court: No. Well, I think the Court of Appeals has 
already ruled on that, which is the law of the case. 

Mr. Hilland: Well, then, your ruling is adopting what 
the Court of Appeals said. 

The Court: And following it. 

Mr. Hilland: Your Honor has not made any ruling with 
respect to No. 4. 

The Court: There again I think the matter is precluded 
by the Court of Appeals’ opinion. 

Mr. Hilland: Does Your Honor rule then that the bur- 
den of proof on the charges of fraud against the defendant 
Duckworth, that the burden of proof was on him? 

The Court: No. 

Mr. Hilland: To disprove it? 

The Court: No, I think I have made it clear several times 
throughout this trial. 

My conception of this matter is this: That on proof by 
the plaintiff of the facts which the Court of Appeals at the 
time of its opinion took as not being denied or not in 
issue, first I hold that those facts upon which it based 

its decision have been proved; that that being true, 
382 then under the law of the case as announced by the 

Court of Appeals the burden has shifted to Duck- 
worth, the burden of proof. Not the burden of going for- 
ward, because that is not what the Court of Appeals said. 
It said ‘‘burden of proof’’ and I am sure the Court knows 
what it meant to say, and said it—shifts to Mr. Duckworth 
to show the essential fairness of his dealings. 

Mr. Hilland: And that there was no burden of proof 
on the plaintiff in this case? 

The Court: I haven’t said that, Mr. Hilland. 

Plaintiff started out with the burden of proving fraud, 
but when the plaintiff had proved, taken with the admis- 
sions in the answer, the essential facts on which the Court 
of Appeals based its decision, that the burden of proof then 
shifted to the defendant to show the essential fairness of 
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the transaction; that when they did that—and they did do 
it—the burden so shifted in consonance with what the Court 
of Appeals said. 
Mr. Hilland: And Your Honor rules that it ROS 
with the defendant Duckworth? | 
The Court: Yes. 
The Court Yes. 
Mr. Hilland: And does Your Honor deny Request No. bt 
The Court: Well, again I think that the Court 
383 of Appeals has settled that matter by saying that 
when certain facts which were not controverted at 
the time are proved, that that shows fraud by clear, con- 
vincing and unequivocal evidence and shifts the burden 
of proof. | 
Mr. Hilland: And what is Your Honor’s ruling on No. 7? 
The Court: Under the circumstances of the ease I will 
not infer that his testimony would have been unfavorable 
to the plaintiff’s case. 
Mr. Hilland: That is what the Court finds, but what does 
the Court rule on this request as to the law? 
The Court: Well, as far as the law is concerned, cae 
a given set of circumstances which didn’t exist in this case 
I would be justified in inferring that the testimony would 
be unfavorable. But under the circumstances of this case 
I do not so infer. 


* * * 
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EXHIBITS 
Plaintiff’s Exhibit No. 1 
THIS AGREEMENT, entered into this _..__. day of 
—-------------------------, 1948, between Charles W. Easterday 
and Raymond F. Duckworth is to outline the terms and 
conditions under which a corporation is to be formed by 
them. 


This corporation is to be known as The Easterday- 
Duckworth Company and is to be formed for the purpose 
of carrying on a general roofing and sheet metal contract- 
ing business and for the purchase and sale of roofing and 
other building materials. The life of this company is to 
be perpetual, unless or until the stockholders find it to their 
mutual interest to dissolve said corporation as permitted 
by law. 


The capital stock of the Easterday-Duckworth Company 
is to be in the amount of $15,000 and is to be divided into 
1500 shares of a par value of $10. Subscription to this 
stock is to be divided equally between the parties to this 
agreement. Mr. Duckworth will pay for his stock in cash 
and Mr. Easterday will pay for his stock by the transfer 
of cash and other assets of actual value from his present 
business to the new corporation in an amount equal to the 
par value of stock subscribed by him. Mr. EKasterday will 
also transfer the balance of the assets and the liabilities 
from his present business to the new corporation, and the 
actual net value of these assets will be a debt of the cor- 
poration to Mr. Easterday. 


It is hereby understood and agreed that the stock issued 
to the parties to this agreement will be placed in trust 
with the Hamilton National Bank and a trust agreement 
executed whereby the stock of one party to this agreement 
will be sold and transferred only to the other party to this 
agreement. This transfer will be made upon the death 
of one party or sooner by mutual agreement. The vendee 
is to have the option of purchasing the stock of the retir- 
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ing member in one transaction or of spreading the pur- 
chase over a period of 12 months. The purchase price 
of the stock shall be the par value of $10 per share unless 
modified by the parties by subsequent agreement. 





| 

It is further understood and agreed that the parties to 
this agreement, as officers of the new corporation will 
establish basis salaries for themselves of approximately 
$5,000, more or less, (if these sums are earned by the cor- 
poration)(?). During active participation in the manage- 
ment of the organization, additional compensation may be 
provided up to $10,000 if the earnings of the corporation 
are sufficiently to justify such additional payment. 


The organization of the corporation referred to feren 
is to be executed as quickly as possible after the execution 
of this agreement. 
Witness 


ewww nwnmnnmnnnnnnnennnnnnncesececnee=: Cen rrr rn nnn een enn ee eee 
| 

| 
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Plaintiff's Exhibit No. 1-A 


For your criticism & comment. 
Dooley will probably want to make some changes or 

additions. I don’t profess to be a lawyer. 
RayMonp. 


i 
| 
i 


Plaintiff's Exhibit No. 2 
CONTRACT 


This agreement, entered into this 15th day of April, 
1948, between Charles W. Hasterday and Raymond F. 
Duckworth is to outline the terms and conditions under 
which a corporation is to be formed by them. 


This corporation is to be known as the Hasterday-Duck- 
worth Roofing Company and is to be formed for the pur- 
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pose of carrying on a general roofing and sheet metal 
contracting business and for the purchase and sale of 
roofing and other building materials. The life of the com- 
pany is to be perpetual, unless or until the stockholders 
find it to their mutual interest to dissolve said corporation 
as permitted by law. 


The authorized capital stock of the Hasterday-Duck- 
worth Roofing Company is to be in the amount of $25,000 
and is to be divided into 2500 shares of a par value of 
$10. Stock in the amount of $15,000 is to be issued at 
this time and 51% of this stock is to be subscribed for by 
Mr. Basterday and 49% by Mr. Duckworth. Mr. Duck- 
worth will pay for his stock in cash and Mr. Easterday 
will pay for his stock by the transfer of cash and other 
assets of actual value from his present business to the 
new corporation in an amount equal to the par value of 
stock subscribed to by him. Mr. Easterday will also trans- 
fer the balance of the assets and the liabilities from his 


present business to the new corporation, and the actual net 
value of these assets will be a debt of the corporation to 
Mr. Easterday. Interest as determined by the corporation 
will be paid on this indebtedness. This indebtedness is to 
be liquidated at the convenience of the corporation. 


It is hereby understood and agreed that the majority 
stockholders will not vote, or cause to be voted, a dissolu- 
tion of the corporation or a complete disposition of the 
assets of the corporation without the consent of the minor- 
ity stockholders. 


It is further understood and agreed that the stock issued 
to the parties to this agreement will be placed in trust and 
a trust agreement executed whereby the stock of one party 
will be sold and transferred only to the other party. This 
transfer will be made upon the death of one party or 
sooner by mutual agreement. 


The vendee is to have the option of purchasing the stock 
of the retiring member in one transaction or of spreading 
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the purchase over a period of 12 months. The purchase 
price of the stock shall be the par value of $10 per share 
unless modified by the parties by subsequent agreement, 


It is further understood and agreed that the parties | to 
this agreement, as officers of the new corporation, will 
establish basic salaries for themselves of approximately 
$5,000, more or less. During active participation in the 
management of the corporation, additional compensation 
may be provided up to $10,000 if the earnings of the cor- 
poration are sufficient to justify such additional payment. 


The organization of the corporation referred to herein is 
to be executed as quickly as possible after the execution 
of this agreement. | 


In witness whereof the parties hereto have executed this 
agreement this date as beforementioned. | 


Cuartes W. Basrerpay. 
Raymonp F. Ducxworru. 

WITtNEss: 
Mary Macuct. 


Plaintiff's Exhibit No. 3 
AGREEMENT 


Tus AGREEMENT, executed in triplicate, made this 20th 
day of May 1948, by and between Charles W. Hasterday, 
party of the first part, Raymond F. Duckworth, party of 
the second party, and the Hamilton National Bank of 
Washington, a corporation organized under the N ational 
Banking Laws of the United States and having its prin- 
cipal office in the District of Columbia, hereinafter called 
the ‘‘Trustee’’. 


Wuenreas, the said Charles W. Easterday is the owner 
of seven hundred sixty (760) shares of capital stock of 
Hasterday-Duckworth Roofing Company, Inc., a Maryland 
corporation; and Raymond F. Duckworth is the owner of 
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seven hundred twenty (720) shares of capital stock of said 
Basterday-Duckworth Roofing Company, Inc., and 


Wuereas, said parties desire to enter into an agreement 
providing that the survivor of them shall purchase all of 
the capital stock of the aforesaid corporation owned by the 
deceased stockholder in the manner hereinafter set forth. 


Now, THErerore, for and in consideration of the sum of 
$1.00 paid by each of said stockholders to the other, the 
receipt whereof is hereby acknowledged, and of the other 
mutual covenants and agreements herein contained, the 
parties hereto, for themselves, their heirs, executors, ad- 
ministrators, successors and assigns, agree as follows: 


ArricLe I 


Each of said stockholders has executed an assignment 
in blank of his stock in said Easterday-Duckworth Roofing 
Company, and has deposited the certificate or certificates 
with the Trustee, as set forth in Schedule ‘‘A’’ attached 
hereto. Such assignment and deposit shall in no way af- 
fect the right of each stockholder to vote his stock and 
receive the dividends thereon as though such certificates 
were not so deposited with the Trustee. The aforesaid 
certificates, together with any other stock hereafter de- 
posited, shall be held by the Trustee subject to the terms 
and conditions of this agreement, and until the death of 
one of the aforesaid stockholders, or the prior termina- 
tion of this agreement, the Trustee shall be under no duty 
or obligation except for the safekeeping of such certificates. 


Articte II 


Upon the death, prior to the termination of this agree- 
ment, of whichever of the parties of the first or second 
parts is the first to die, the surviving party shall purchase 
the stock in the aforesaid corporation owned by the de- 
ceased stockholder at the time of his death and deposited 
hereunder, and the Trustee shall sell, transfer and deliver 
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such stock to the surviving stockholder at the price and 
upon the terms and conditions hereinafter set forth. ! 


ArrIcLE IIT 


The price which the surviving stockholder shall pay for 
the stock of the deceased stockholder shall be at the rate 
of $10.00 per share; provided, however, that such sale and 
purchase price may, from time to time, be re-determined 
and changed in the following manner: | 


During the month of January in any year while this 
agreement remains in force, the parties of the first and 
second part shall have the right to increase or decrease 
the sale and purchase price by an instrument in writing 
signed by the parties of the first and second parts and 
filed with the Trustee, the last paper writing so filed with 
the Trustee prior to the death of either of said parties to 
be final and conclusive in establishing such value and shall 
effectively fix the price at which the surviving stockholder 
shall purchase and the Trustee shall sell the steok of the 
decedent in said corporation. | 





ARTICLE IV 


The surviving stockholder shall have the option of pur- 
chasing the stock of the deceased stockholder for cash or 
giving his promissory note payable in twelve equal monthly 
installments for any portion of the purchase price not paid 
in cash at time of settlement, any part of the deferred 
purchase price represented by his promissory notes to be 
without interest and secured by the stock so purchased. 
Upon receipt of the purchase price as above, the Trustee 
shall apply the same, less its proper charges and expenses, 
in full or partial payment as the case may be, of the inter- 
est of the deceased stockholder and the executor or ad- 
ministrator of the estate of the deceased stockholder shall 
file with the Trustee any assignments, releases and waivers 
which may be necessary to effectuate transfer to the sur- 
viving stockholder of all his right, title and interest in and 
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to said stock. Upon completion of the sale, transfer and 
assignment of said stock as herein provided, the Trustee 
shall deliver to the surviving stockholder the certificates 
of stock and deliver to the executor or administrator of 
the estate of the deceased stockholder the net cash pro- 
ceeds of sale. Should the surviving stockholder elect to 
give his promissory note for any part of the purchase price 
of said stock, and should any default occur in making the 
regular installment payments thereon, the Trustee shall 
thereupon deliver said note, together with the stock held 
as collateral, to the executor or administrator of the estate 
of the deceased stockholder who shall take such action 
with respect thereto as though said stock had originally 
come into such executor’s or administrator’s hands as an 
asset of the estate of the deceased stockholder and as 
though this agreement were not in force. 


ARTICLE V 


This agreement shall extend to and include all of the 
eapital stock of the Easterday-Duckworth Roofing Com- 
pany hereafter acquired by the party of the first and 
second parts and any after acquired stock shall be as- 
signed in blank and deposited with the Trustee under the 
terms hereof. 


ARTICLE VI 


The parties hereto reserve the right to amend this agree- 
ment at any time, subject, however, to the condition that 
the duties and responsibility of the Trustee shall not be 
increased without its consent, and this agreement shall 
terminate upon the happening of any of the following 
events: 

(a) The written agreement of both of the parties of 
the first and second parts, or the withdrawal from 
the operation of this agreement of all stock de- 
posited hereunder. 

(b) The dissolution, bankruptcy or adjudicated insol- 
vency of the corporation. 
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In event of termination as aforesaid, the Trustee shall 
transfer and deliver the stock deposited hereunder to! the 
respective owners of the same and its responsibility shall 
thereupon cease. 


ARTICLE VII | 


As compensation for its services, the Trustee shall be en- 
titled to an acceptance fee of Twenty-Five Dollars ($25.00) 
and a fee equivalent to two percent (2%) of the gtoss 
sales price of the stock of the deceased stockholder, pro- 
viding that its minimum fee shall be not less than One 
Hundred Fifty Dollars ($150.00), the latter to be paid by 
the surviving stockholder and may be deducted from the 
money collected by the Trustee pursuant to the terms of 
this agreement. In event this agreement is revoked or 
terminated, the Trustee shall be entitled to a fee of Twenty- 
Five Dollars ($25.00) and be reimbursed for actual ex- 
penses incurred. | 





In Witness Wuenreor, the parties of the first and second 
parts have hereunto signed their names and the Hamilton 
National Bank of Washington, in acceptance of this trust, 
has caused these presents to be executed and its corporate 
seal to be affixed by its duly authorized officers on the day 
and year first hereinbefore written. 





CHartes W. Easrerpay. 
Charles W. Hasterday. 


Rarmonp F’. Duckworrts. 
Raymond F. Duckworth. | 


Hamiton Nattonat Bank oF 
WASHINGTON, | 


By Avsrey O. Doozey, | 
Trust Officer. 
ATTEST: | 


Joun M. De Masco, 
Assistant Cashier. 
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ScHEDULE ** A’? 


Attached to and forming part of an agreement between 
Charles W. Hasterday, Raymond F. Duckworth and the 
Hamilton National Bank of Washington, as Trustee, dated 
the 20th day of May, 1948. 


Name of Stockholder Certificate No. No. of Shares 


Charles W. Easterday 3 760 
Raymond F. Duckworth 4 720 


CrarLes W. Hasterpay. 
Charles W. Hasterday. 


Raymonp F. Ducxworts. 
Raymond F. Duckworth. 


Hamitron Nationa Bank or 
WasHINGTON, 


By Avsrey O. Dootey, 


Trust Officer. 
ATTEST: 


Joun M. De Marco, 
Assistant Cashier. 
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Plaintiff’s Exhibit No. 4 
PROFIT AND LOSS 
Hasterpay-Duckworrs Roorrine Company, Inc. 
January 1, 1955-December 31, 1955 


Roofing Sales $396,265.94 
»Direct Cost—Rfg. $306,179.24 
jUndst. Rfg. Expense 6,297.51 312,476.75 


Gross Profit—Rfg. 

Sheet Metal Sales 76,537.81 
Direct Cost—S. M. 57,492.83 

Undst. S. M. Expense 281.65 57,774.48 

> i 9 

{ross Profit—S. M. 18,763.33 
Sub Contract Sales 65,800.80 
Sub-Contract Cost 66,388.26 


ss on Sub-Contracts 
dse. Sales 827.53 
Cost of Mdse. Sold 527.06 


Gross Profit on Sales - | 

Total Gross Profit | $102,265.53 
©perating Expense | 
s\dministrative Expense 


Total Expenses | 90,581.27 


Operating Profit | 11,684.26 
Non-Oeprating Income ! 
Discount on Purchases 2,810.62 


Total Non-Operating Profit 14,494.88 
Non-Operating Expense | 
Inventory Adjustment | 3,764.99 
Y Net Profit before Taxes | 10,729.89 
Income Taxes | 
District of Columbia 


3,586.82 


| 7,143.07 
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PROFIT AND LOSS 
January 1, 1955 to December 31, 1955 
A. ScHEDULE or Opreratinc EXPENSES: 


Undistributed Labor — $24,261.30 
Trucking Expense —__=S 

No Charge Repairs —...----.---- eis 
Insurance Expense —............-------- ——— 

Social Security Tax 

D. C. Unemployment Tax 

Roofing Welfare — ce 

Sheet Metal Workers Welfare...» 


SCHEDULE OF ADMINISTRATION EXPENSES: 


Dues and Subscriptions... $788.50 
Miscellaneous Taxes 

Miscellaneous Expense — 

CE OTLESEIDGS se oP ne oat moe See 

PRC LE ROTOR eee te oe nes ote 
Administrative Salaries — 

LCT a 

Allowance for Bad Debts 

Depreciation 


$40,537.12 
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BALANCE SHEET 


Easterpay-DuckwortH Roorine Company, Inc. 
> December 31, 1955 
»Current Assets: 
Cash $50,285,36 
Accounts Receivable $46,455.62 
Less Reserve 11,226.91 35,228.71 
Materials Inventory 24,176.33 
Work in Progress 90,758.86 
Less Payments on 
Contracts —84,471.70 
Plus Prepayment 
on Sub-Contracts 16,342.60 22,629.76 





,Total Current Assets $132,320.16 


» Fixed Assets: | 
Equipment and Trucks 15,483.76 
Furniture and Fixtures 3,248.92 


18,732.68 
Less Reserve 15,318.52 


Total Fixed Assets | 3,414.16 


ToraL ASSETS 136,034.32 
Current Liabilities: 
» Accounts Payable 


Taxes Payable 
Wages Payable 


Total Current Liabilities 


v Net Worth: 
Common Stock 
Surplus 105,139.92 


Total Net Worth $120,139.92 


LT 


ToraL LiasILities $136,034.32 
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Plaintiff's Exhibit No. 5 
[Filed Oct. 18, 1956] 


Arripavit oF Derenpant Raymonp F. DuckwortH IN Oppo- 
SITION TO PRELIMINARY INJUNCTION 


Disrrict or CoLuMBIA, ss: 


Raymond F.. Duckworth, being first duly sworn on oath, 
deposes and says that he is one of the parties named de- 
fendant in the above action and makes this affidavit in 
opposition to the granting of a preliminary injunction. 


Following his release from the Naval service in 1946, he 
was employed by the Warren Ehret Roofing Company. 
He desired to enter into a business on his own and after 
negotiations with the late Charles W. Easterday and after 
consultation with Mr. Aubrey Dooley of the National Bank 
of Washington, entered into the agreement dated April 15, 
1948 which is attached to the complaint filed herein as 
Exhibit A. 

At the time this agreement was entered into Mr. Easter- 
day was about 70 years of age. Mr. Duckworth was 37 
years of age. The reciprocal terms and conditions were 
arrived at by the parties as a result of careful negotia- 
tions and full consideration on the part of each, with the 
intention at all times of providing a means whereby Mr. 
Hasterday could be relieved of much responsibility and 
Affiant could by his working efforts as well as his contribu- 
tion of substantial money to the new corporation, acquire 
ultimate ownership of the business or should Affiant die 
first, Mr. Easterday could acquire the whole, meanwhile 
limiting the voting and transfer rights of the stock of 
both. The corporation was organized, and in support of 
this provision in the contract, the stock matter was again 
presented to this bank for implementation. The agree- 
ment of May 20, 1948 which is also incorporated in the 
complaint as Exhibit B was prepared by said bank and 
executed by the parties making the stock purchase manda- 
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tory on the survivor. The purpose was to assure the par- 
ties that the contract terms would be fulfilled and that 
neither party would be subject to the whims of heirs or 
to the necessary formalities of going through probate 
proceedings in order to transfer the stock and carry jon 
the business as owner of the stock in the event of the death 
of either. 


In accordance with the agreement of April 15th, 1948, i in 
payment for his old business Mr. Easterday was issued 
stock of the par value of $7,600 for himself and $100 for 
plaintiff and subsequently out of funds of the corporation 
Mr. Easterday was paid approximately an additional 
$15,000. From 1948 to his death in 1956 Mr. EHasterday 
became progressively less active in the business and the 
work, management and responsibility was handled almost 
entirely by Affiant with some assistance from Mr. Haster- 
day. Mr. Easterday’s working hours were short and he 
was compensated a salary of an average of $7,500 per 
annum for the period from 1948 to his death and received 
automobile, entertainment and other expenses as well. 


Affiant intended in 1948, and intends at this time, to 
make this business his life work and has applied himself 
to the utmost of his energies and abilities at all times to 
build up the business to its present level in reliance upon 
his contracts with the late Mr. Hasterday and in anticipa- 
tion that in due course the ownership of the corporation 
would become his. Further, he has worked at a modest 
salary not commensurate with the compensation normally 
paid for comparable work in anticipation of his ultimate 
fulfillment of the rights granted under these contracts 
should he be the survivor. 


His letter of September 27, 1956, delivered to the res 
tional Bank of Washington, successor to the Hamilton 
National Bank, requests the transfer of the stock formerly 
owned by the late Charles W. Easterday to him. It was 
and is his intention to maintain ownership of this stock 
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and he states that the allegation of Mrs. Helm, that the 
stock might be transferred, is without any foundation in 
fact or in his mind whatsoever. 


Further, he states that provisions of article III of the 
trust agreement of May 20, 1948 and provisions of a 
fourth paragraph on page 2 of the contract of April 15, 
1948, both require his consent to any change in the price 
at which the stock could be purchased from the bank as 
trustee in the event of the death of either party. 

No change was ever made in this price, that he is ad- 
vised and believes no change could be made without his 
consent, that it was never his intention at any time to con- 
sent to any change in this provision, nor was any request 
or suggestion ever made to him by the late Charles W. 
Easterday that any change be made. 


Affiant further states that irreparable injury will result 
to him and to the corporation if the court on the basis of 
the complaint and allegations filed herein prevents his 


acquisition of his proper rights and thereby denies him 
control of the corporation, ownership thereof and induce- 
ment for continued aggressive management of the busi- 
ness and defeats and frustrates the plain intention of all 
parties under the contracts made in 1948 and on which 
basis he has built his personal and business life ever since. 


Raymonp F. Ducxworrn. 


Subscribed and sworn to before me this 17th day of 
October, 1956. 
Dazruy Sreruens, 
Notary Public, D. C. 


My Commission Expires Dec. 14, 1958. 
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Plaintiff’s Exhibit No. 6 
Hupson, Crevke, Lipscoms & Gray. | 


ATTORNEYS AT LAW 


400 Washington Building 
Washington 5, D. C. 


Raymond M. Hudson (1875-1945) 
Minor Hudson 

Geoffrey Creyke, Jr. 

Andrew A. Lipscomb 

Robert M. Gray 


John H. Tolan, Jr. 
George F. Rock 

Walter Franklin Sheble 
Pl’s Ex. 6 Received 


MEtropolitan 8-6200 
Cable Address ‘‘Rayhud 


CA 4058-56 

Filed Feb. 3, 1959 

Harry M. Hull, Clerk | 
October 3, 1956 


Mr. Aubrey O. Dooley 

Vice President and Trust Officer 
The National Bank of Washington 
14th and G Streets, N. W. 
Washington, D. C. 


Re: Hasterday-Duckworth Roofing Company, 
Inc., trust agreement 





Dear Mr. Dooley: 


We are in receipt of copy of Mr. Larson’s letter of Octo- 
ber 2. I would like to invite your attention, and that of 
Mr. Larson, to the contract between the late Mr. Hasterday 
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and Mr. Duckworth of April 15, 1948 on page two which 
provides: 


“Tt is further understood and agreed that the stock 
issued to the parties of this agreement will be placed 
in trust and a trust agreement executed whereby the 
stock of one party will be sold and transferred only 
to the other party. This transfer wil] be made upon 
the death of one party or sooner by mutual agree- 
ment. 


‘‘The vendee is to have an option of purchasing the 
stock of the retiring member in one transaction or 
spreading the purchase over a period of twelve months. 
The purchase price of the stock shall be the par value 
of $10.00 per share unless modified by the parties by 
subsequent agreement. ?? 


The wording of Article 3 of the stock purchase trust 
agreement of May 20, 1948 is well known to everyone. In 


that it is clearly provided that the two parties shall have 
the right to increase or decrease the price. 

Under these circumstances, as well as the other facts 
which have already been disclosed to all parties, it is quite 
clear that the purchase price is established at $10.00 per 
share, which sum has heretofore been paid to you. 

Our client and this office will be pleased to furnish any 
further information or co-operation required to establish 
the essential equity of Mr. Duckworth ’s position but stand 
on our demand of September 27, 1956 and October 2, 1956. 

Best personal regards. 


Sincerely yours, 
Hupson, Creyxe, Liescoms & Gray 


155 dine eet Eee 


GEOFFREY Creve, J. R. 
GC:ds 


ce: Mr. Raymonp F. DuckwortH 
Joun E. Larson, Esquire 
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Plaintiff's Exhibit No. 8 
Received 12-20-56 | 
CA 4058-56 
Tolley—Reply To Agreement on Mo. To Strike 

Filed Feb. 3, 1959 | 
Harry M. Hoz1, Clerk 
Plf’s Posit—Reps made to induce | 


Proviso ‘‘increased’’ actually could be changed 
No intent to change—is correct 
I earned it 





FRAUD IS MALS 


Plaintiff's Exhibit No. 9 
CA 4058-56 
Filed Feb. 3, 1959 | 
Harry M. Hou, Clerk 


CERTIFICATE OF INCORPORATION OF EASTER- 
DAY-DUCKWORTH ROOFING COMPANY, INC. _ 


SEVENTH: 





(6) Notwithstanding any provision of law requiring any 
action to be taken or otherwise and by the affirmative vote 
of the holders of a majority or other designated proportion 
of the shares or of the shares of each class, or otherwise 
to be taken or authorized by vote of the stockholders, such 
action shall be effective and valid if taken or authorized by 
the affirmative vote of the holders of a majority of the total 
number of shares outstanding and entitled to vote thereon, 
except as otherwise provided in the charter or in the by- 
laws, but in cases in which the law authorized such action 
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to be taken or authorized by a test vote, such action shall be 
effective and valid if so taken or authorized, except as 
otherwise provided in the charter or in the by-laws 


Plaintiff's Exhibit No. 1] 
Leh 4&2aea = 
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